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Union trusteeships. The Labor-Management Reporting and Dis- 
closure Act has put a spotlight on the union trusteeship, which is 
defined in the act as “any . . . method of control whereby a labor 
organization suspends the autonomy otherwise available to a subordi- 
nate body under its constitution or bylaws.” How common is the 
imposition of trusteeships, and how long do they. last?) What does 
the act have to say about them, and what is the legislative history? 
What reasons are required for the imposition of trusteeships, and what 
reasons are given by international unions? 


The article beginning at page 1067 answers these and many other 
questions, raises some problems, and discusses policy and practice. 
It is a survey of union trusteeships and is part of a study of that 
subject being conducted at Harvard University under the direction of 
Professor John T. Dunlop and under a grant from the Fund for the 
Republic. 


Sar A. Levitan, the author, is specialist in labor relations at the 
Legislative Reference Service of the Library of Congress. 


Automation. The article at page 1093 grows out of the general 
agreement that technology and change are inevitable. Automation, 
however, brings problems between labor and management. When 
arbitrators and mediators, in their attempt to settle disputes, seek 
answers to questions relating to automation, they find inconsistencics 
and disagreement. This disagreement emphasizes the need for more 
research, more complete and accurate facts, and more critical analysis 
of those facts at some central “clearing house” to which all affected by 
or interested in technological change may have access. 


The author is George E. Strong, General Counsel, Federal Medi- 
ation and Conciliation Service. 


Injunctions in labor disputes. A long and stormy social and 
political history seemed to culminate in a group of court decisions 
and federal and state statutes prohibiting the issuance of an injunction 
against any peaceful strike arising out of a legitimate labor dispute. 
Section 10(j) of the Labor Management Relations Act, however, 
empowered the National Labor Relations Board to seek temporary 
restraining orders pending determination of unfair labor practice com- 
plaints which had been issued. 
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The article beginning at page 1097 has as its theme the use of 
Section 10(j) as a strikebreaking weapon. The author examines the 
position of the NLRB General Counsel on the use of this section and 
reviews it in the light of legislative intent. He suggests that its use, 
coupled with the agency tests established by the Taft-Hartley Act 
and the nature of the initial unfair labor practice complaint investiga 
tion, could open the door to widespread injunctions against even those 
strikes which have ordinarily been regarded as “protected activity” 
under applicable statutes and decisions. 


The author is Benjamin Rubenstein, a New York attorney. 


Employee benefit plans and taxes. The Internal Revenue Code 
establishes certain conditions for qualification of an employees’ trust 
as tax-exempt. It treats pension, profit-sharing and stock bonus plans 
of “an employer.” Many of the collectively bargained plans in use or 
contemplated today, however, are multiemployer programs. 


Tax problems encountered in the establishment and administra- 
tion of such plans are discussed in the article beginning at page 1108. 
Some problems, such as those raising questions of permanency and 
definiteness, are peculiar to multiemployer plans arising through col- 
lective bargaining. Others, while more general, may have special 
twists as applied to these plans. The article examines both types of 
problems, gives examples of several plans and recommends steps to 
insure their status as qualified plans under the Internal Revenue Code. 


The author, Isidore Goodman, is chief of the Pension Trust 
Branch, National Office, Internal Revenue Service. 


American industrial development. The industrial relations sys- 
tem of the United States was examined very carefully by labor repre- 
sentatives of foreign countries throughout the late 1940's and early 
1950's. They regarded it as a model upon which they might build and 
restore their own systems. 


The article beginning at page 1120 suggests that we have, perhaps, 
taken our superiority for granted for too long. In this comparative 
study of labor relations and standards, the author indicates that this 
country has lost or is losing its position of world leadership in many 
respects. Discussing collective bargaining, labor supply, rate of 
economic growth and other important areas, he maintains that other 
nations, building upon our own experiences, have developed new and 
significant programs. The United States, on the other hand, seems 
to have been content to rest on the laurels earned by its past accom- 
plishments. We must move ahead with vigor and imagination, if we 
are to remain in the forefront of the economic and industrial leaders 
of the world. 


The author, Solomon Barkin, is research director of the Textile 
Workers Union of America. 


In This Issue 1059 





Economy 





Cost of Living 


index, 1947-49100 
130 <¢ 9) Seong 
CONSUMER PRICES 


All items 


wa 





UP. The cost of living is still going up. The Con- 
sumer Price Index of the Department of Labor rose 
0.4 per cent during October to a new all-time high of 
127.3 per cent (1947-1949=100). The figure has risen 
1.4 per cent in the last year. 

Nearly 1.1 million workers will get pay raises un- 
der escalator clauses because of the increase. Most of 
them are in farm equipment manufacturing. In ad- 
dition, wages of half a million workers in basic steel 
are tied to the October figure under agreements re- 
lating to projected insurance costs which have not yet 
been finally determined. 

The Consumer Price Index is changing with the 
times. The Bureau of Labor Statistics announced 
that the prescription component used in computing the 
index for medical care will hereafter be more inclusive. 
Instead of being based on a few specific remedies, it 
will measure all drugs purchased for specific end-uses. 
Among them: tranquilizers. 
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UP. Consumer credit outstanding rose § 
September, compared to an increase of $ 
September, 1959. 


$200 million in 
$509 million in 


DOWN. The seasonally adjusted rate of spending for 
all new construction ($55.0 billion) was 2 per cent be- 
low September’s rate. New construction put in place 
in October, declining slightly since last month, was 
valued at $5.1 billion—about the same as October, 1959 
during the steel strike. 
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Personal 
Income 


Billion Dollars 


UP. Total personal income rose $800 million (season- 
ally adjusted annual rate) in October to $409.6 billion. 
Labor income and transfer payments each increased 
$300 million. Other major sources of income showed 
little or no change. 
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The Economy 


1959 1960 


UNCHANGED. Industrial production in October 
was the same as in September; the Federal Reserve 
Board’s total production index (seasonally adjusted) 
once again read 107. The index for October, 1960 was 
> per cent higher than October, 1959. 

Consumer goods and business equipment output 
was the same as last month’s. The decline in produc 


tion of materials was small. 


Among consumer goods, reductions in output of 
television sets, radios and appliances—due in part to 
strikes—were about offset by a further rise in auto 
production. Output of apparel was maintained in 
October at the reduced September level, and produc- 
tion of consumer staples increased slightly. Activity 
in business equipment lines remained at a near record 
rate as moderate decreases in industrial and commer- 


cial equipment were offset by increases in freight and 


passenger equipment and farm machinery. 

Iron and steel production was unchanged in Oc 
tober. Curtailments occurred in output of some other 
metals and fabricated products, however, and output 
of construction materials, textiles and chemicals de- 
clined further. In early November, steel mill opera 
tions declined more than seasonally. 


UP. As of November 25, common stock prices rose 
to 113.5 (1957-1959=100). The Dow-Jones closing 


industrial average for December 14 was 612.68. 





Manufacturing UP. The average weekly earnings of production 
Wages and workers in manufacturing industries increased in Oc- 
Hours tober to $91.48 from $90.85 in September. Last year 
at this time, the average weekly earnings were $89.06. 
Average hourly earnings increased to $2.31 in Oc- 
tober from $2.30 in September. October, 1959’s average 
hourly earnings were $2.21. 
The average factory workweek, seasonally ad- 
justed, increased to 39.4 hours in October, compared to 
39.2 hours in September. 
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Labor DOWN. Unemployment in October increased by 
Force 200,000 to 3.6 million ; and the seasonally adjusted rate 
of unemployment rose from 5.7 in September to 6.4 per 
cent of the civilian labor force. October, 1959’s sea- 
sonally adjusted rate of unemployment was 6.0 per cent. 
Total nonagricultural employment remained vir- 
tually unchanged in October at 61.2 million. Last year, 
nonagricultural employment was 60.7 million. 


Agricultural employment declined by more than 
300,000 over the month to 6.3 million, reflecting a post- 
harvest curtailment in farm activity. Agricultural 
employment was not significantly different from a year 
earlier. 

As a result of the decline in agricultural employ 
ment over the month, and the absence of any gain in 
nonfarm jobs, total employment fell by 300,000 to 67.5 
million. Normally, there is an increase of roughly that 
amount in October, but this year the seasonal expan- 
sion did not materialize. 

The labor force showed virtually no change between 
September and October. At 73.6 million, the total 
labor force was about 700,000 above the level of a year 
ago after allowance for the inclusion of Alaska and 
Hawaii in this year’s figure. 
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Labor Relations 





Decisions of Courts and 
Administrative Agencies 








Must comply with minimum wage law.—-An employer's failure 
to increase minimum wages when the legal minimum was increased 
in 1956, although he was operating under a consent decree to pay 
the 75 cents minimum in effect previously, has brought a finding 
of civil contempt. 

The federal district court said the consent decree was plainly 
intended to require payment of whatever minimum wage the law 
might require, and the employer knew this. Since he was also fully 
aware of the increase in statutory rate to $1, he was liable for over 
$16,000 in underpayments. 

In addition, the court slapped him with a $300 compensatory 
fine to pay the Secretary of Labor’s expenses in preparing and prose 
cuting the case against him.—Tobin v. Lee, 41 LC § 31,034. 


Check-off clause.—Legality of a check-off clause which provides 
that notice of revocation must be given to both the employer and 
the union will be reconsidered by the National Labor Relations Board. 
In its original decision in Boston Gas Company, 1960 CCH NLRB 
| 9266, it held that such a contract provision invalidated the contract 
so as to permit a rival union to file a petition for a new election. 
The Board has agreed to a rehearing, and a number of unions have 
filed briefs in opposition to the original ruling 


Breach of contract.—Concurrent jurisdiction over union suits 
for breach of contract with the federal courts has been claimed almost 
simultaneously by state courts in three states. 


The Massachusetts Supreme Judicial Court ruled that when 
Congress authorized federal courts to entertain suits for violation 
of union contracts in interstate industries it showed no intention of 
pre-empting state courts of their jurisdiction at law or in equity. 
Consequently, the court claimed jurisdiction of such a case.—Courtney 

T 


v. Charles Dowd Box Company, Inc., 41 LC § 50,077. 
The other two courts claimed concurrent jurisdiction in inter- 
preting federal law. Kentucky’s Court of Appeals asserted such 
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jurisdiction in a case seeking enforcement of an arbitrator’s award. 
Harbison-Walker Refractories Company v. Brick and Clay Workers, 
Local 702, 41 LC ¥ 16,620. 

The Tennessee Court of Appeals came at the same question from 
a different angle. After deciding a case under federal law, which 
it said was controlling, it denied a request for rehearing under state 
law.—V olunteer Electric Cooperative v. Gann, 41 LC § 16,615. 


Effect of LMRA considered.—Courts disagree as to the effect 
on the LMRA authorization of federal court suits by and against 
unions of the Norris-LaGuardia Act’s prohibition of issuance of in 
junctions in labor disputes. The Tenth Circuit ruled that an injunction 
could be issued when a strike occurred in violation of a no-strike 
pledge, as we reported in October at page 871.—Teamsters, Local 795 
v. Yellow Transit Freight Lines, 41 LC J 16,541. An opposite conclusion 
was reached by the Second Circuit in New York.—A. H. Bull Steamship 
Company v. Seafarers’ International Union, 33 LC § 71,095. 

Into the fray this month leapt the federal district court in Louis- 
iana. Its opinion agrees with that of the New York court that the 
LMRA authorization of suits arising from breach of contract neither 
expressly nor impliedly limits the Norris-LaGuardia Act ban on in- 
junctions involving labor disputes.—Baltimore Contractors, Inc. v. 
Carpenters, District Council of New Orleans, 41 LC § 16,631. 


Refusal to bargain.—Justifying a refusal to bargain is setting 
a perilous course, but one employer has just sailed it successfully. 
As a result, he has won a limitation on the National Labor Relations 
Board’s general rule that it will not entertain an election petition 
while unfair labor practice charges are pending. 

A food processor refused to bargain during a period of uncer- 
tainty about the extent of damage caused to crops by a severe freeze, 
and the union charged him with refusal to bargain. Thereafter, a 
decertification petition signed by more than half the employees in 
the unit was filed. 

NLRB, under its general rule, refused to entertain the election 
petition while the unfair practice charge was pending. The employer, 
nonetheless, refused to bargain with the union any longer, and paid 
a bonus without consulting it. 

The Board had ruled that both refusals to bargain and the pay 
ment of the bonus all violated the law, but the federal appellate 
court in New Orleans disagreed. To hold that an election may never 
be ordered while an unfair labor practice was pending, said the court, 
would in effect permit a union to frustrate any attempt to dislodge it. 

Further, said the court, an employer who refuses to bargain with 
a previously certified union is admittedly taking a chance—‘“But if 
the employer takes the position that the union has lost its majority, 
and if it is determined that the position is correct and that the loss 
of majority was not attributable to unfair labor practices of the em- 
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ployer, then justification for the refusal to bargain has been estab- 
lished.”—NLRB v. Minute Maid Corporation, 41 LC § 16,621 (CA-5). 


Contract terms in gquestion.—Union contract terms remained il- 
legal in two instances and legal in a third as the result of the United 
States Supreme Court’s denial of certiorari, leaving in effect rulings 
of the lower courts. 

The appellate court in San Francisco had ruled illegal a contract 
which encouraged union membership by providing that employees 
transferred from the bargaining unit to one represented by another 
union would have no seniority if they were transferred back; that 
members transferred to nonunion jobs would keep their seniority 
when they came back; and that seniority could be restored in any 
instance of return by agreement of the union and employer.—Ma 
chinists, Aeronautical Industrial District Lodge 727 v. NLRB, 40 LC 
{ 66,632 (CA-9). 


A contract which provided for preferential hiring of union mem 
bers for all work found by duly constituted authorities not to be sub 
ject to any law forbidding preferential hiring was ruled invalid by the 
United States Court of Appeals in Philadelphia.—NLAKAB v. Longshore 
men (ILA), Local 1566, 40 LC § 66,485. 


A union security contract did not violate the law, in the opinion 
of the federal appellate court in New York, simply because it did not 
expressly deny the right of the union to demand an employee's dis 
charge for failure to pay fines and assessments. Such a demand 
affirmatively made by the union would have violated the law.—NLRB 
v. Revere Metal Art Company, 40 LC { 66,507, { 66,667. 


Unfair labor practices.—The Portland, Oregon newspaper strikers 
have been ruled guilty of unfair labor practices by an NLRB trial 
examiner. 

The union demanded that foremen must be union members. 
Since the foremen would represent the employer in grievance adjust 
ments, this demand was an unfair labor practice, the examiner said. 

The union also wanted its constitution and bylaws incorporated 
by reference in the contract. This would, in effect, have produced 
an illegal closed shop, the examiner felt, and so it too was illegal. 


A decision by the court of appeals in Boston on exactly these 


same points is currently before the United States Supreme Court, 
along with a case in which the appellate court in New York ruled 


that incorporation of a union’s general laws by reference was not 
illegal. 

The union claimed that a savings clause in their contract pro 
posals prevented its total illegality. While recognizing that some 
court decisions have accepted this point of view, the trial examiner 
felt bound to follow NLRB’s rule to the contrary. 
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Finally, the union had demanded that all contracts with other 
bargaining units should be given the same expiration date as theirs, 
and that all workers who had respected their picket lines should 
be guaranteed job protection. Both these demands involved personnel 
whom the union did not represent, the trial examiner said, and the 
employer was under no duty to bargain with the union about them.— 
Portland Stereotypers’ and Electrotypers’ Union No. 48, Case No. 36- 
CB-244. 


Constitutionality of employment practices act questioned. 
Michigan’s Fair Employment Practices Act has been ruled constitu 
tional in one recent case, and the FEP Commission in that state has 
taken the unusual step of requiring instatement with back pay of a 
job applicant who was turned down because of race. 


The challenge to constitutionality came over the provision that 
on appeal the entire record would be reviewed. This, said the chal- 
lengers, violated the state constitution’s ban on a new trial on appeal. 
The court disagreed, construing the law merely to hold that the 
record made before the commission would be fully reviewed.—City 
of Highland Park v. FEPC, 41 LC § 50,086. 

Generally, fair employment practice commissions have operated 
on a basis of consultation and persuasion rather than showing their 
teeth. However, Michigan’s, FEPC has just ordered back pay from 
the time of the discriminatiom and a job otter for an applicant turned 
down because of her race. 

The employer first told the applicant falsely that the job had 
been filled. Next he required her to submit to tests and investigations 
not ordinarily required of applicants for jobs as candy counter girls in 
his movie house. He then offered her a lower paying job than that 
for which she had applied, and on learning of her appeal to FEPC 
he flatly refused to hire her in any capacity. 

The FEPC told him to hire her and to give her back pay from the 
time of her original application—Jimmerson v. Savoy Theater, De 
cision of Michigan FEPC, Claim No. 1068. 


Welfare funds subjects of two court rulings.—In one case, the 
federal district court for the District of Columbia ruled that the elli- 
gibility of a claimant for benefits from a union pension fund should 
be passed upon initially by the fund’s trustees. Since all the evidence 
had not been presented to them at the time they rejected an applica- 
tion, the court thought they should have a chance to pass upon the 
case again, in the light of the extra evidence, before court relief was 
sought.—Harper v. Lewis, 41 LC § 16,614. 

In Pennsylvania, the superior court ruled it an abuse of dis- 
cretion on the part of fund trustees to make a rule that suicide was 
not accidental death and then to apply it retroactively to reduce 
benefits which would otherwise have been due.—Boyd v. Operating 
Engineers Welfare Fund, 41 LC § 16,628 
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Union Trusteeships: 


The Federal Law and an Inventory 
By SAR A. LEVITAN 


In order to bring their locals into line, national unions have de- 
vised trusteeships—suspension, in varying degree, of the au- 
tonomy of local unions, making it possible for national officers to 
administer the locals’ affairs. The author is specialist in labor rela- 
tions at the Legislative Reference Service, Library of Congress. 


VER SINCE THE EMERGENCE of national unions, about a 

century ago, the trend has been toward greater centralization of 
union organization and the extension of authority by national 
officers over the activities of subordinate bodies. National unions have 
normally made provisions for auditing the finances of affiliated organi 
zations and their suspension for failure to pay per capita dues and 
violation of other constitutional provisions. Suspension is, however, 
an extreme measure and frequently contrary to the interests of the 
national and suspended union membership. 


National unions have therefore devised other methods to bring 
recalcitrant subordinate organizations into line. One of these devices 
calls for the suspension, in varying degree, of the autonomy of the 
local organization, thus clearing the way for the national officers, or 
their designated representatives, to administer the affairs of the 
subordinate organization. This practice is known in union constitu 
tions as administrationship, receivership, supervisorship or trustee 
ship. The latter term is used in the Labor-Management Reporting and 
Disclosure Act and throughout this study. 

The Bureau of Labor Statistics prepared a summary of trustee 
ship provisions in union constitutions in effect prior to the enactment 
of the Labor-Management Reporting and Disclosure Act.’ The bureau 
analyzed the trusteeship provisions of 114 national unions, each hav- 
ing more than 10,000 members. Sixty-seven of the 114 constitutions 





* Bulletin No. 1263, United States Department of Labor, Bureau of Labor 
Statistics, November, 1959, (Harry P. Cohany and Irving P. Phillips.) 
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This is part of a study on union 
trusteeships directed by John T. Dun- 
lop of Harvard University under a 
grant from the Fund for the Repub- 
lic. The author acknowledges his 
appreciation to Professor Dunlop for 
valuable suggestions and to the fund 
for encouraging the study. 





analyzed by the BLS contained specific 
provisions dealing with trusteeships, 
though none of the remaining 47 con 
stitutions expressly prohibited the use 
of the device. 


A study of union constitutions 
seven years earlier found that only 48 
constitutions out of 139 studied con- 
tained trustee provisions.2 The change 
from 35 per cent in the earlier study 
to 59 per cent in the BLS study may 
be due in part to differences in samp- 
ling—neither study lists the constitu- 
the unions examined—and 
differences in interpretation of the 
constitutions. The increased pre- 
valence of trustee provisions may 
also be due to greater centralization 
of union power in the hands of na- 
tional officers and the accompanying 
adjustments in union constitutions 
which reflect these changes and pro- 
vide specific techniques for the exer- 
cise of power by national officers. The 
Taft-Hartley Act, by making national 
union officers suable for the breach 
of collective bargaining agreements 
in which they are a party, has un- 
doubtedly contributed to this trend. 
Since there is a time lag of at least 
several years until union constitu 
tions reflect changed conditions, it is 
very likely that at least some of the 
constitutions in 1952 did not include 
changes brought about by Taft-Hartley. 


tions of 


The increasing tendency by courts 
to interfere with internal union affairs 


has also been a factor inducing unions 
to spell out in greater detail their 
administrative practices. The courts 


have traditionally given great weight 
to the provisions of union constitu- 


tions in ruling on cases coming up 
Since resort to the 
by 


for adjudication. 
trusteeship has been 
unions, it is, therefore, reasonable to 
assume that national would 
desire to spell out in their union con- 
stitutions the power of national presi- 
their executive boards 


pract iced 


officers 


dents and/or 
to impose trusteeships. 

National officers may impose trus- 
teeships for a multitude of reasons. 
These may include corruption among 
local officers or their failure to per- 


. form their duties ; suspension of demo- 


cratic practices by local officers; 
violation of collective bargaining agree- 
wildcat strikes; collusion with 


infiltration of 


ments ; 
employers ; 
friction and dissension 
local membership; dual 
failure to comply with union rules 
and constitutional provisions; lack of 
available personnel at the local level 
and protection 


Communists ; 
among the 
unionism; 


to assume leadership; 
of union property upon the disband- 
ing of a local. Of course, some of the 
above reasons for trusteeships may be 
For example, factional 
frequently 


questioned. 
ism and dissension are 
essential aspects of democratic proc 
esses, and the authority of national 
officers in such situations to deny 
subordinate bodies autonomy may in 
volve infraction of the rights of mem 
bers to express their views on con 
troversial matters. 

It is clear, however, that the rea 
sons for imposing trusteeships are 
complex: and do not lend themselves 
to easy description. It would, indeed, 
be most difficult to spell out all the 
reasons for the justified imposition of 
trusteeships and the denial of autonomy 





* Horace B. Davis, “Receivership in Ameri- 
can Unions,” 62 Quarterly Journal of Eco- 
nomics 231-252 (May, 1953). 
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of a subordinate unit by national off- 
cers. National unions have, there- 
fore, tended to stipulate in general 
terms for which trustee- 
ships may be imposed, a course fol- 


the causes 


lowed, as we shall see later, by the 
Landrum-Griffin Act. These may in- 
clude “failure to comply with the 
provisions of the international consti 
and “jeopardizing the wel 
the members.” Even 
stitutions which try to spell out in 
some detail the facts that may lead to 
trusteeships normally wind up with a 
“catch-all” phrase good for any type 
of situation.’ The latest fashionable 
cause for imposing trusteeships seems 
to be a direct quote or paraphrasing 
of Section 302 of the Landrum-Griffin 
Act which deals with the legitimate 


tution,” 


fare of . con 


purposes of trusteeships.° 


Background 


of Federal Law 

Trusteeships are normally used by 
national unions to prevent or elimi 
nate malpractices in subordinate or- 
ganizations and as a tool of efficient 
union administration. However, the 
Congress seems to have approached 
this practice of trusteeship with an 
aura of suspicion, induced by having 
uncovered instances where the device 
was used as a tool by which national 


officers suppress local autonomy in 


order to gain greater control and 


domination over union activities. 


United Packinghouse Workers, Sec. E(1). 
‘IAM, Sec. 5 
’ Brick and Clay Workers, Sec. 7.2 

"UAW, Art. XII, Sec. 3; Building Serv 
ice, Art \ II, Sec 7: ILA, Art XX, Sec a4 
and Oil Workers, Art. V, Sec. 9. 

‘ Cited at footnote 2 

*Senate Subcommittee on Labor, Hear 
Labor-Management Reform Legisla 
tion, 1959 ; includes George Meany, pp. 68-72; 


475-480; and Al Hayes, 


ings on 


George Harrison, pp. 
pp. 529-531 

Cited at Archibald Cox, pp. 
129-132; James Mitchell, pp. 259-260; 
Godfrey Schmidt, pp. 93-94 


footnote 8 


and 


Union Trusteeships 


When Congress passed the labor 
reform act, only a single, and rather 
limited, study existed about trustee- 
ships.’ 
attention in the hearings on labor re- 


The subject received limited 


form legislation held by the respective 
Senate and House subcommittees On 
labor. Except for a few union officials 
who related briefly their own experi 
ences on trusteeships,* the informa 
tion about the practice that came to 
the attention of the legislators was 
mostly based on the extreme abuses 
light by the McClellan 
This information on the 


brought to 
Committee.® 
complex and varied device of trustee 
ship was the basis for legislation. 

In opening the committee hearings 
on the Confectionery 
Union, Chairman John L. McClellan 
declared that the abuse of trusteeship 


Bakery and 


“has given the committee great con 
cern.” He went on to say that the 
committee received a large number of 
complaints from union members al 
leging dictatorial practices and misuse 
of funds on the part of union trustees. 
The 
able attention to 
precisely to the abuse, of trusteeships 
Bakery and Confe« 


committee devoted consider 


the use, or more 
in three unions 
tionery Union ;"' Operating Engineers ;"* 
the Union. Alto 


gether 


Teamsters 
the 
the trusteeship activities of about a 


and 
committee investigated 
dozen locals and one joint council in 
the above three unions. 


} 


onal Affairs, VM ce ielian 
(Washington, D. C 


“ Bureau of Nat 
Committee Hearings 
1958), p. 139 

" First 
(85th Cong 
113-116 (1958) 

Cited at footnote 11 
434; Local 399, p. 435; 
542, pp. 420-428 

Cited at footnote 11. Local 614, pp. 237 
243. Second Interim Report, S. Rept. 621 (86t! 
Cong., Ist Sess.), p. 43 (1959), Joint District 
13, pp. 42-48; Local 245, pp. 51-52; Local 
405. Local 447, pp. 45-48; and 
Final Report, S. Rept. 1129 (part 3) (1960), 
Local 46, pp. 675-677 and Local 245, p. 704. 
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Interim Report, S. Rept. 1417 
» 


, 2d Sess ocals 100 and 300, pp 
Local 150, p. 373 


and p and Local 


pp. 58-63; 





The McClellan Committee disclo- 
sures brought about the reaction that 
there “ought to be a law” to prevent 
future abuse of trusteeships by un- 
scrupulous union leaders. Based upon 
its investigations, the McClellan Com- 
mittee recommended in its First In- 
terim Report: “A limitation on the 
rights of internationals to place local 
unions in trusteeship or supervisor- 
ship. The recommendation on trus- 
teeships was one of three dealing with 
union democracy; the other two re- 
quired periodic election of officers and 
the use of secret ballots. 


The McClellan Committee was, of 
course, concerned with improper union 
activities. As in other areas of in- 
vestigation, it stressed flagrant viola- 
tions of trusteeships, rather than 
normal union activities and practices. 
In the absence of any thorough studies 
of trusteeship practices, possible ex- 
cessive stress was placed upon the 
McClellan Committee disclosures. 

The committee itself, as one of its 
members pointed out, did not hesitate 
to generalize upon the basis of its 
limited findings.'® In summarizing 
the first year of its activities, the com- 
mittee stated that “the international 
unions surveyed by this Committee 
have flagrantly abused their power to 
place local unions under trusteeship 
or supervisorship.” *® 

All the major labor reform bills in 
the Eighty-fifth '? and Eighty-sixth 
Congresses contained provisions aimed 
at the regulation of trusteeships. It 
was generally recognized that it would 
be undesirable and even harmful to 
the cause of democratic and honest 
unionism to outlaw the devige. The 
bills, therefore, tried to prevent the 


abuses of trusteeships as summarized 
by the McClellan Committee in its 
First Interim Report. The commit- 
tee listed five major abuses pertaining 
to the practice of trusteeship: 

(1) baseless imposition. 

(2) undue duration. 

(3) ignoring wishes of rank-and- 
file members. 

(4) looting treasuries. 

(5) controlling votes to help candi- 
dates win or maintain positions in 
international unions. 

The only fragmentary quantitative 
estimate of the number of unions un- 
der trusteeship—except for the Team- 
sters and Operating Engineers—was 
submitted by the AFL-CIO in re- 
sponse to an inquiry by Senator Barry 
Goldwater of Arizona. The incom- 
plete listing (99 of the 137 AFL-CIO 
affiliates submitted information) showed 
that as of early 1959, 24 national or 
international unions had 97 subordi- 
nate bodies under trusteeship. The 
other 75 national unions indicated 
that they had no locals under trustee- 
In addition, it was common 
that were 

by Mine 


ship.’® 
trusteeships 
the United 


knowledge 
widely used 
Workers.”° 
The political situation in 1959 re- 
quired a labor reform law and the 
Congress was in no mood to allow the 
additional information to 
postpone action.** And since the Mc- 
Clellan Committee had singled out 
abuse of area 
where legislation was needed, Con- 


need for 


trusteeships as one 


gress devoted a special title of the 
Labor-Management Reporting and 
Disclosure Act to the problem. 





™ Cited at footnote 11, at p. 452. 

Cited at footnote 11. Individual 
of Senator Pat McNamara, pp. 454-462. 

* Cited at footnote 11, at p. 4. 

™S. 3454, S. 3045, S. 3048, and S. 3618. 

*™S 1555, S. 748, H. R. 8400 and H. R. 
8342. 
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Trusteeship Provisions 


The need for regulation of trustee- 
ships was explained by the Senate 
Committee on Labor and Public Wel 
House Committee on 
Labor ** in identical 


fare ** and the 
Education and 
language: 

“In general [trusteeships] 
been used to prevent corruption, mis 
management of union funds, violation 
of collective bargaining agreements, 
infiltration of Communists; in short, 
to preserve the integrity and stability 
of the organization itself. However, 
labor history and the hearings of the 
McClellan Committee demonstrate 
that in some instances trusteeships 
of con 


have 


means 
corrupt 


have been used as a 
solidating 
officers, plundering 


the resources of local unions, and pre 


power of union 


and dissipating 
venting the growth of competing politi 
cal elements within the organization.” 


The Labor-Management Reporting 
Disclosure Act defines a trustee 
(Section 3(h)) to mean “any 
method of supervision or control 
Sus 


and 
ship 
whereby a labor organization 
pends the autonomy otherwise avail 
able to a subordinate body under its 
constitution or bylaws.” 

The act fails, 
what constitutes “supervision or con- 
Many national unions employ 


however, to define 
trol.” 
monitors whose function 
tain whether locals act in accordance with 
their respective constitutions. National 
unions employ auditors who 
check the books of subordinate bodies 
and sometimes also countersign checks. 
Occasionally national unions exercise 


is to ascer- 


also 


various specific controls over locals, 
but do not completely suspend the 
autonomy of the local. It is not clear 
whether these actions fall within the 
scope of trusteeships as defined by the 
act, and an examination of the reports 
filed Title III shows that the 


terms “supervision and control” as 


under 


‘ 


2S. Rept. 187, April 14, 1959, p. 16 


Union Trusteeships 


applied by national unions Over sub- 
ordinate bodies needs clarification. 


The act attempts to spell out the 
conditions under which a union can 
assume trusteeship over a subordinate 
body. It specifies that a trusteeship 
can be imposed only in accordance 
with the constitution and bylaws of 
the national or international (Sec- 
tion 302). Since, as shown earlier, 
only six out of ten national union con 
stitutions in 1959 contained provisions 
dealing specifically with trusteeships, 
the question arises whether a union 
without a specific trusteeship provi 
sion may resort to trusteeships. It 
would appear that it is not necessary 
for a union to have such a provision. 
The and/or the 
governing body of the national organ 
ization attempt to regulate or 
control a subordinate body as part of 
functions, which are 


national president 
may 


executive 
broadly defined in the con- 


their 
usually 
stitution. 


However, the Department of Labor 
may take a different position on the 
matter. In the absence of a specific 
provision in a union constitution au 
thorizing trusteeships, the legality of 
its use remains doubtful. The Secre- 
tary of Labor may interpret Section 
304(c) of the act, providing that a 
union may impose a trusteeship “in 
conformity with the procedural re 
quirements of its constitution” to 
that the constitution must ex 


provide a procedure for the 


mean 
pressly 
action and that general executive au- 
sufficient to exercise 


thority is not 


trusteeships. 

Section 302 provides that trustee 
ships can be imposed for the follow 
ing four purposes: 

(1) correcting corruption or finan 
cial malpractice. 

(2) assuring the performance of 
collective bargaining agreements. 

H. Rept. 741, July 30, 1959, p. 13 
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(3) restoring democratic procedures. 


(4) carrying out the legitimate ob- 
jectives of unions. 

It is apparent that these standards 
are broad; particularly the final “catch- 
all” provision. Both the House and 
Senate reports were cognizant of the 
looseness of the tests, but they rec- 
ognized that it would be impractical 
to attempt to spell out in detail all 
the conditions under which a union 
may legitimately impose trusteeships. 
The Congress left it to the courts 
and the Labor Department to deter- 
mine on a case-by-case basis when- 
ever a complaint is filed whether a 
given trusteeship meets the general 
standards of the act. In justifying 
the broad language of the act, the 
Senate and House committee reports 
stated that Congress “has followed 
the same course in dealing with ‘re- 
straint of trade’ and ‘unfair methods 
of competition’ PY a 

Senator Dodd of at- 
tempted to restrict the use of trustee- 
ships by introducing an amendment 
which would have required the prior 
approval of the Secretary of Labor 
before a trusteeship could be imposed. 
This would have required a national 
union to show proper reasons for 
placing a subordinate bedy under 
trusteeship. The Secretary would 
have been required to hold hearings 
where the national and subordinate 
organizations could present their cases. 
Senator Dodd argued that the im- 
position of a trusteeship robs union 
members of their basic rights and conse- 
quently places the burden of proof 
that action is necessary with 
the national officers. Senator Wayne 
Morse of Oregon argued against the 
amendment on the basis that it would 
constitute undue interference with in- 
ternal union affairs. The amendment 
would have also prevented unions from 


Connecticut 


such 


acting promptly in the imposition of 
bona fide trusteeships. The Dodd 
Amendment was rejected.*® 

union exercises 
subordinate 


Once a_ national 
a trusteeship over a 
organization it must report the action 
within 30 days to the Secretary of 
Labor (Section 301(a)}). The report 
must contain detailed information de- 
scribing the reasons which led to the 
imposition of the trusteeship and the 
nature and extent of participation by the 
members of the local under trusteeship 
in the selection of delegates to represent 
the union in regular or special conven- 
tions or other policy-determining bodies 
the election of national union 
This information must be filed 


and in 
officers. 
every six months while the trusteeship 
remains in effect; the national officers 
must report on the status of the trustee- 
ship ard the reason for its continu- 
ance. The obvious intent of this 
provision is to require the national 
office to review the made 
under the trusteeship and to encour- 
age the early return of local autonomy 
to the trusteed local. 


progress 


The initial report must also contain 
a full and complete account of the 
trusteed organization’s financial con- 
dition at the time the trusteeship is 
established. To account for the funds 
of the local, the national union presi- 
dent, treasurer and the trustee must 
file the regular annual financial re- 
ports required of every labor organiza- 
tion under Section 201(b) of the act. 
As a further precaution to protect 
the financial integrity of a trusteed 
organization, the Bureau of Labor- 
Management Reports, established by 
the Secretary of Labor to administer 
the act, requires the president, treas- 
trustee to file a financial 
report upon the termination of the 
trusteeship. At least one union ques- 
tioned the authority of the Secretary 


urer and 





* Cited at footnote 22, at p. 14. 
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Of the 65% million workers who 
were employed in 1959, the Bureau 
of Labor Statistics has estimated that 
about 16.2 million of them earned 
their living in factories. 





of Labor to require this additional 
report which is not provided for in 
the act. All the trustee reports filed 
under Section 301 are public docu- 
ments (Section 301(b)). 


Section 303 limits the 
funds from the trusteed subordinate 
organization to the parent organiza- 
tion to the payment of per capita 
dues and assessments payable by sub- 
ordinate not in trusteeship. 
This provision is intended to prevent 


transfer of 


bodies 


the “milking” of a rich local and to re- 
duce the temptation of imposing trus- 
teeships in order to allow a national 
organization to gain control over the 
But the 


act permits national organizations to 


finances of an affluent local. 


acquire the funds of dissolved locals 


in accordance with the constitution 


and bylaws of the organization. 


Another restricted activity during 
the period of trusteeship pertains to 
the status of delegates from the trus- 
teed organization during a national 
convention or other policy making 
bodies of the union. Votes of such 
delegates may not be counted unless 
the latter have been elected by secret 
ballot in which all members in good 
standing were eligible to participate. 

Violation of the provisions dealing 
with transfer of funds and the voting 
of delegates, listed in Section 303, 
are punishable by a maximum fine of 
$10,000 and a year of imprisonment. 
Identical punishment is provided for 
the willful violation of the reporting 
requirements contained in Section 301. 


Section 304 the 
forcement provisions pertaining to 


deals with en- 


* Cited at footnote 1, table 3, p. 11. 


Union Trusteeships 


trusteeships. A trusteeship imposed in 
accordance with the provisions of the 
union constitution and bylaws in con- 
formity with the allowable purposes 
discussed earlier is presumed to be 
valid for a period of 18 months, unless 
evidence is presented that the trustee- 
ship was not established in good faith. 
However, if the union authorities im- 
posing the trusteeship feel that it 
should continue beyond the 18 month 
period, the presumption of validity, 
if challenged, is reversed and the bur- 
den is placed upon the national officers 
to show “clear and convincing proof” 
for the need to continue the trustee- 
ship (Section 304(c)). 


Many union constitutions may run 
afoul of Section 304(c) of the Landrum 
Griffin Act. The section provides that 
a trusteeship, in order to be presumed 
valid for 18 months, must be ratified 
“after a fair hearing before the execu 
tive board or before such other body 
as may be provided in accordance 
with its constitution or bylaws. 
The difficulty is that 29 of the 67 
national union constitutions having trus- 
1959 made no 


” 


teeship provisions in 
mention of hearings.*® 


But since Section 304(c) sets no 
specific time limit for the hearings, 
unions should have no difficulty in 
complying with this requirement, un- 
less the Secretary of Labor decides 
to supplement this section by special 
regulations. Sections 301(b) and 208 
of the act grant the Secretary the 
power to issue regulations. 

Similarly, aiiies constitutions 
set no time limit for the 
termination of a trusteeship once it 
Two thirds of the trus- 


S] yecific 


is imposed.*’ 
teeships that were in effect at the time 
the labor reform act was signed were 
in existence for more than 18 months. 
Section 304(c) will require unions to 
set up more efficient machinery to 
terminate trusteeships. 


* Cited at footnote l, table 6, p. 18. 
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The act requires the Secretary of 
Labor to any written 
complaint filed by a member of a 
trusteed union with reference to an 
alleged violation of Sections 302 or 
303. Section 304(a) of the act directs 
the Secretary to bring civil suit in a 
United States district court to enjoin 
the trusteeship, if the Secretary finds 
investigation that any the 


investigate 


upon of 
trusteeship provisions, except Section 
301, have been violated. To protect 
the complaining member against re 
prisals, the Secretary may not disclose 
the identity of the person who insti 
gated the complaint. The member or 
the trusteed organization 
bring a suit directly in the 
States District Court. 


Whether a union 
choice to select between the adminis 
trative and judicial remedy provided 
in the act has been an issue in the 
first three—and as of August 1, 1960, 
the only cases to come before fed 
eral district courts dealing with Title 
III of the act. The District Court of 
Southern California 7° that 
the intent of Congress was to pro 


may also 


United 


member has a 


reasoned 


vide a preliminary administrative de 
termination that a violation exists 
before a suit can be brought to court 
This view was supported by the United 
States District Court of New Jersey. 
The court rejected the contention of 
the plaintiff that Section 304 of the 
Landrum-Griffin Act provides two 
alternatives for the review 
teeship. The district judge concluded: 
“the procedure through the Secretary 
of Labor affords the primary and 
principal remedy. The au- 
thorization for the bringing of a civil 
action by a member of a local 

is to be construed as a supplemental 


of a trus 


* Flaherty .v. McDonald, 39 LC ¥ 66,192 
(1969). 

* Risso v 

- Local 28 v. 


(1960). 


Ammond, 40 LC § 66,506 (1960). 
IBEW, 40 LC 66,578 


Sec. 204(a) 


method of securing 


29 


complete relief .. .”.? 


and accessory 
Judge R. Dorsey Watkins of United 
District Court of Maryland 
looked at the legislative history of 
Section 304(a) and came up with the 
conclusion that the provision means 
what it clearly states, and that mem- 
bers of a local under trusteeship have 
the right under Section 304(a) of the 
act to seek relief either by suing in 
the courts or by filing a complaint with 


states 


the Secretary of Labor.*° 

The legislative history of the section 
The in 
terpretation given by the courts in 
the is 1 
ment 


amply supports this view. 
first two instances is 
with the provisions on relief 
the 
House Committee 


in agree- 


from trusteeship approved by 


But the 
Education and 


Senate.*! 
on Labor proposed 
the alternative of providing relief by 
permitting members of a trusteed local 
to 

The 
that 
may file a complaint with the Secre- 


sue directly in district court.** 


House committee report states 


“a union member or local union 
tary of Labor. Also any mem- 
ber or subordinate body may 


bring a civil action in a district court 


to prevent and restrain any 


violation of this title ; 
The bill as finally approved by the 
Congress adopted the House provision. 

Section 306 specifies that the reme- 
dies available under the act with refer- 
ence to the regulation of trusteeships 
are in addition to other rights and 
remedies available under state or local 
courts. However, the filing of a com- 
plaint by the Secretary of Labor pre- 
cludes any other action with reference 
to the trusteeship in any other courts. 


“H. R. 8342, Sec. 304(a). This bill was 
the floor of the House by 
Landrum-Griffin bill. But, 
two bills was identical, ex- 


substituted on 
H. R. 8400, the 
Title III 
cept for one misplaced comma in one of the 
bills 
Cited 


of the 


at footnote 23, at p. 19. 
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The AFL-CIO spokesmen opposed 
the Section 306. They 
favored pre-emption in the 
regulation of trusteeships if the Con- 
this area. They 


inclusion of 
federal 


gress were to act in 
argued that if federal regulations are 
adopted, they would inappropriately 
subject unions also to differing inter 
pretations and state 
courts, since most national unions to 
whom the law applies operate in many 


decisions of 


states. 

Finally, Section 305 of the Labor 
Management Reporting and Disclosure 
Act acknowledges the fact that Con 
gress had limited 
trusteeship activities when it 
The section directs 


knowledge about 
legis 
lated in this area. 
the Secretary of Labor to submit to 
the Congress at the end of three years 
a report on the operations of Title 
III dealing with trusteeships. This 
provision is unique with Title III; 


no similar reports are provided for 


in connection with the other provisions 


or titles of the act. 


Statistical Summary of Inventory 
The Labor-Management Reporting 
and Disclosure Act 
law on September 14, 1959. 
Section 301 


was signed into 
Undert 
unions were re 
quired to report by October 14, all 


subordinate bodies which were under 


national 


trusteeship at the time the act was 
signed. This made it possible to sur 
vey union trusteeships as they existed 
ata given time. 

\s Table 1 shows, a 
unions, all but six affiliated with the 
AFL-CIO, reported that 508 subordi 
nate bodies were under trusteeship 
as of that date in the United States. 
In addition, nine international unions 
held trusteeships over 22 Canadian 


total of 45 


locals.** 


The Bureau of Labor-Management Re 


ruled that international unions have 
of the i nited 


} 
; 


ports 
to report trusteeships outside 
States. The 


action imposing the 


1 


Bureau reasoned that since e 


trusteeship may affect 


Union Trusteeships 


Miners, 


accounted for 


Three unions, the Carpen 
and Teamsters, 
than half of 
The Teamsters cut 
ber of locals under trusteeship since 
the McClellan Committee disclosed 
the wide practice that the Teamsters 
But the major 


ters 
more the trusteeships. 


in half the num 


made of trusteeships. 
user of trusteeships was the United 


Mine Workers. 


more 


This union alone ac 


counted for than three out of 


every ten trusteeships that were in 


effect on September 14, 1959. 


\mong the AFL-CIO affiliates there 


was no outstanding user of trustee 


ships—the large number of the Car 


penters’ trusteeships was due to a 
technicality as will be explained later. 
Trusteeships were used by industrial 
as well as craft unions. 

The 
influence 


union 


the 
have 
the 


seem to indicate 
the constitutions 
upon Most of 
unions reporting trusteeships contain 


authorizing the 


reports 
that 
activities. 
specific provisions 
president of the union and/or the gov 
board to subordinate 
The Asbes 


and Steel 


erning place 
bodies under trusteeship. 
W orkers, 
workers were 
without trusteeship provisions in their 


Carpenters 
three 


TOS 
the only unions 
constitutions reporting the application 
of this tool in three or more instances 

the Maintenance of Way employees 
and the Railway Supervisors present 
special cases which will be discussed 
later. 

The 
that trusteeships be imposed in ac- 
cordance with the of the 
body constitution (Section 


Landrum-Griffin Act requires 
provisions 
parent 
302). 


by the Secretary of Labor to the con 


But barring an unlikely ruling 


trary, it would appear that most union 
constitutions grant the leadership of 
the union sufficient powers to exercise 


[ nite d 
though 


ficers in the 


the election of national of 
States, it has to rept rted even 


a Canadian 





TABLE 1 


Trusteeships in Effect September 14, 1959, by Union 
and Terminations by June 14, 1960 
Constitution Makes 
Specific Provision Number of 
Union * for Trusteeship Trusteeships » Terminations 

Total 508 287 
AFL-CIO No l 
Asbestos No 3 
Automobile E 10 < 
Bakery (Ind.) 
Boilermakers 
Brewery 
Brick and Clay 
Bricklayers 
Building Services 


nt nt ne! 
2 ooo 
JS 


oA oO 


Carpenters 
Chemical 
Distillery 
Electrical I. 
Electrical Brotherhood 
Engineers, Operating 


an 


Firemen 
Grain Millers 
Industrial Workers, Allied 
Hotel 
Iron 
Laundry 
Laundry (Ind.) 
Locomotive Engineers 
Longshoremen IBL 
Longshoremen ILA 
Machinists 
Maintenance of Way 
Marine and Shipbuilding 
Master, Mates and Pilots 
Meat Cutters 
Metal Polishers 
Mine Workers (Ind.) 
Office 
Packinghouse 
Packinghouse (Ind.) 
Plasterers 
Plumbers 
Printing Pressmen 
Railroad Food Workers (Ind.) 
Railway Supervisors 
Retail 
Steelworkers 
Teamsters (Ind.) 
Textile (UTWA) 
Upholsterers 

“ Usuess otherwise indicated, the union is affiliated with the AFL-CIO 

>’ Unless otherwise indicated, the trusteeships apply to locals. The tabulation ex- 
cludes a total of 22 trusteeships applicable to Canadian locals: Building Services, three; 
IBEW, one; Hotel, one; Laundry (Ind.), one; Meat Cutters, one; Mine Workers, six; 
Plasterers, one: Retail, one: and Teamsters, seven 

¢ Includes a unit of an amalgamated local. This report offers an interesting question 
as to what constitutes a labor organization under the act 

4 Includes two district bodies 

e Includes seven district bodies. When a district body is placed under trusteeship, 
the action applies to ail the locals affiliated with the district. 

f Includes 21 district bodies. 

& The Teamsters reported that the international was ready to terminate all but one 
of the trusteeships, but was prevented from action by the court monitors. 
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trusteeships even in the absence of 
specific procedures for their establish- 
ment. The power of union presidents 
and executive boards to control union 
affairs varies. But they invariably pos- 
sess the authority to intervene in the 
affairs of subordinate bodies, issue or 
cancel local charters, and remove local 
officers. It is true that union presi- 
dents rarely choose to exercise their 


vast powers, but the power is there.* 


For example, the president of the 
Asbestos Workers has the authority 
to suspend all local officers and ap- 
point their successors (Article VII). 
The board the 
power to reorganize a when it 
believes that such action “is in keep- 
ing with the best interests of the 
membership” (Article XI). The con- 
stitution is silent as to what are the 
best interests of the members. But if 
there remain any doubts about the 
power of the Asbestos Workers’ exec- 


executive 


pe ssesses 


local 


utive board to place locals under trus- 
teeship, Article XI, Section 7, empowers 
the board to amend the constitution. 

On the other hand, the case of the 
Steelworkers to use trusteeships is 
not as convincing. However, the con 
stitution authorizes the executive 
board to suspend a local union on evi 
dence that it fails to comply with the 
other 


constitution, or to take 


“necessary to secure compli- 


union 
action 
ance” (Article IX), and the president 
has, of course, full power to direct the 
affairs of the union between executive 
board sessions and to interpret the 


constitution (Article IV, Section 5). 


But even prior to the passage of the 
LMRDA, national union presidents 
rarely exercised their power to impose 
trusteeships over subordinate bodies. 
According to the reports filed with 
the Bureau of Labor-Management 
Reports, less than one out of every 
100 locals was under trusteeship on 


’ Philip Taft, “The Constitutional Power 


of the Chief Officer in the American Labor 
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September 14, 1959. And this figure 
greatly exaggerates the actual use of 
this device which the Congress tried 
to restrict by Title III. A number of 
unions filed reports of trusteeship sit 
uations which, although under a strict 
interpretation may be covered by the 
reporting requirements of Section 301, 
do not deal with the type of trustee 
ships envisaged by the Landrum 
Griffin Act. 

Thus technicality is responsible for 
the bulk of the Carpenter trustee 
ships. The union reported that 74 
subordinate under trus 
teeship when the act became effective. 
In this the locals affiliated 
with a district council are placed under 
trusteeship as a unit when the national 


be dies were 


union all 


office imposes a trusteeship upon a 
district council. However, the auton 
omy of the locals and the rights of 
the members are not affected, except 
to the extent that authority had pre 
viously been delegated to the district 
council. This practice accounted for 
placing 63 locals, or one eighth of the 
total trusteeships, on the list in 
Table 1. 

The Railway Supervisors reported 
21 trusteeships. The grand lodge of 
this association handles the adminis 
trative chores of a number of lodges 
in the Chicago area. Some of these 
lodges have only a few members and 
The 
autonomy of these lodges was never 
lifted, and it is very doubtful that the 


one lodge had a single member. 


trusteeship provisions of the Landrum 
Griffin Act apply in this instance. 
Similarly, the Maintenance of Way 
Employees played it safe and reported 
nine trusteeships. These lodges voted 
1933 and two in 
another 


years ago—seven in 
1954 to 
system. 

to participate in their union’s activities 


consolidate with 
The rights of the members 


were not affected by these actions. 


Unions,” 62 Quarterly Journal of Economics 


471 (May, 1948). 
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TABLE 2 


Reports of New Trusteeships and 
Terminations by Union 
September 14, 1959-June 14, 1960 
New 

Union Trusteeships 

Total 63 9 

AFL-CIO ] 

Aluminum 2 2 

American Guild of 
Variety Artists 

Asbestos 

Automobile 

Boilermakers 

Brick and Clay 

Building Services 

Chemical 

Electrical Brotherhood 

Engineers, Operating 

Hotel 

Industrial Workers, 
Allied 

Meat Cutters 

Mine, Mill and Smelter 

Mine Workers 

Oil, Chemical and 
Atomic 

Painters 

Railroad Food Workers 

Sheet Metal 

Steelworkers 

‘Teamsters 

Textile 

Upholsterers 


Termi- 
nations 


NRE NRRK NOD Ree 


ee nD 


+ 


* Excludes one trusteeship in Canada 





No doubt a number of other unions 
acted on the side of caution and filed 
unnecessary reports. For example, 
the Hotel and Restaurant Workers 
reported 18 locals under trusteeship ; 
most of these were newly chartered. 
The union constitution provides for 
to newly 
The purpose of this 
locals in 


administrative assistance 
chartered locals. 
assistance is to aid the new 
the original organizing drive and to 
“set up shop.” The union constitution 
empowers the president during the 
continuance of the administrative as- 
sistance to remove local officers, and 
all formal actions of the newly or- 
ganized locals are subject to the na- 
(Article 


tional president’s approval 
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VII, Section 8). Obviously, this 1s 
not the type of situation that the 
Landrum-Griffin Act tried to regulate. 
Nevertheless, the union filed the reports. 

The analysis of the act indicates 
that the statute lacks clarity as to the 
type of practices Title III attempts to 
regulate and which have to 
report. As will be pointed out later, 
the extent of control that national 
unions exercise trusteed 
varies not only from union to union, 
but the union. A 
number of reports raised doubts as to 
whether the reporting requirements 
of the act applied to specific situations. 
But as in the case of the Hotel and 
Restaurant Workers, the unions filed 
the reports under advice of counsel. 
Parenthetically, it might be observed 
that this is just one more illustration 
of the employment opportunities that 
Altogether, 


unions 


over locals 


also within same 


the act offers to lawyers. 
about a fourth of the national unions 
filing reports claimed that the act did 
not apply to all or at least some of the 
reports that they filed. 

A total of 24 national unions filed 
63 reports for trusteeships that were 


imposed during the nine-month period 
following the enactment of the LMRDA 


(Table Out of the 24 unions, 


seven did not report any trusteeships 
1959. 


ei 


in existence as of September 14, 
If this period is representative of fu 
ture practice of trusteeships, it may 
be expected that new trusteeships will 
seven per 


occur at the rate of about 


month. Since these reports did not 
vary from the 508 filed initially, the 
formal justifications which the unions 
presented for establishing trusteeships 


will be analyzed as a group. 


Formal Justification 
of Trusteeships 

Table 3 presents a summary of the 
official justification given by the na- 
for the establishment 


tional unions 
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TABLE 3 
Official Justification for Establishing Trusteeships 


Reason 


Total Reports 


“Caretaker” 

Assistance to subordinate bodies 
Ineffectiveness of local leadership 
Members 
Failure in collective bargaining 
Reason for 


Wildcat and other 


unwilling 


need of 


strikes 


Failure to pay per capita or other violations of « 


Financial malpra¢ tices 


assistance not specified 


Multiple 
Reasons 


Single 
Reasons 


453 


25 b 


operations pending dissolution of local 


18 
6 


or unable to assume leadership l 


6 


onstitution 


Corruption and other undemocratic practices 


Dual unionism 

Factionalism and dissension 
Chartered. under trusteeships 
“Conditions 
No 


warranted” 


record of reason 


* Excludes 63 Carpenter reports dealing 


together with district councils, 30 reports 


Way filed 


» Details do not add up to total because 


ry witn 
by Railway 
erroneously and 24 Canadian trusteeships 


40) 
37 
61 
14 


13 


under trusteeships 
Maintenance of 


unions placed 
Supervisors and 


local 


some reports stated two or three reasons 





of the trusteeships. It must be stressed 
that filed the 
officers of the parent unions responsi 


these reports were by 


ble for the trusteeships, and, as the 


analysis of these reports will show, in 


some cases the formal justification 
may not coincide with the actual facts 
that led to the imposition of the trus 


teeships. Moreover, the reasons for 


the imposition of the trusteeships, as” 


stated in the reports, are frequently 
too sketchy the tabulation is, 
therefore, in many cases arbitrary and 


and 


may not accurately represent the in 
of those who submitted the re 
ports. The tabulation is, therefore, in- 
tended to show only a general indication 


tent 


of the causes for the practice of trustee 
ships as seen by the union officials who 
established these trusteeships. 


An analysis of the “reasons” 
sented by the unions for establishing 


trusteeships shows further that an ap 


pre 


preciable number of the filed reports 
do not deal with the type of practices 
which the LMRDA tried to control. 
It will be remembered that the LMRDA 
method 


defined a trusteeship as a 


Union Trusteeships 


“whereby a labor organization sus 
pends the autonomy otherwise avail 
able to a subordinaate body 

(Section 3(h)). The majority of the 
national officers that 


they had locals under trusteeship did 


who reported 


not exercise the degree of control vis 
ualized in the act. 
the 


\ considerable proportion of 


571 trusteeships as reported to the 
BLMR clearly do not deal with sus- 
autonomy or denial of 


\ significant num- 


pension of 
members’ rights 
ber (88) were purely caretaker opera 
tions where few, if any, members were 
affected. 
members of the local worked for one 


In most of these cases the 


plant which ceased operations and the 
national took over the locals 
to wind up their affairs. The UMW, 
[ AW. Steelworkers, IBEW, 

and Clay Workers and Marine 
Shipbuilding Workers accounted for 
the bulk of the caretaker trusteeships. 


union 


Brick 
and 


Eight of the “caretaker” trustee- 
ships pending dissolution resulted from 
National Relations Board 


certifications. In cases where the demise 
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of a local is due to the members’ re- 
jection of the union or preference for 
another union, it might be argued that 
the assets of the local should belong 
to the members. But practically all 
national union constitutions contain 
clauses providing that the assets of a 
defunct local must revert to the national 
organization which issued the charter. 
This type of trusteeship, therefore, 
meets the test that it was imposed in ac- 
cordance with the union constitution, 
but is it “a legitimate object of a 
labor organization”? It might be ar- 
gued that the assets of the local be- 
long to the members and that those 
who have contributed to the funds of 
a local should have the right to deter- 
mine the disposition of these funds, 
particularly if they decide to change 
union affiliation or terminate their 
membership. 

However, the equity of the situa 
tion may vary, depending upon specific 
circumstances leading to the decerti 
fication. For example, members of 
a local may determine to change affil- 
iation because of dissatisfaction with 
an entrenched corrupt leadership. In 
such a case the claim of the remaining 
members of the local to the funds 
may be tenuous, and the right of the 
national union to put the local under 
trusteeship and thus acquire claim to 
the local’s assets could hardly be chal- 
lenged on the basis of equity. 


Assistance to Subordinate Bodies 


National unions are constantly called 
upon to offer various forms of assist- 
ance to affiliated subordinate bodies. 
Occasionally the degree of reliance 
and dependence upon the parent body 
may become sufficiently extensive to 
require outside help to administer the 
affairs of the local organization. The 
latter may find that it does not possess 
sufficient to conduct its 
affairs. The increasing complexity of 
collective bargaining involving health 


1080 


resources 


and welfare and pension funds adds to 
the perplexities of administering union 
affairs. When the local leadership finds 
itself inadequate to administer its 
union affairs, it turns to the parent 
organization for help, which may some- 
times result in trusteeship. The ap- 
pointment of trusteeships in these 
situations normally affects local au- 
tonomy to a limited extent. 


The initiative for outside assistance 
does not necessarily originate with 
the subordinate body. A representa- 
tive of the national union may find 
that a local or an intermediate body 
is not properly administered or that 
it fails to effectively carry out organi- 
zational drives or secure satisfactory 
contracts. In such instances the na- 
tional representative may recommend 
that the organization be placed under 
trusteeship, Greater centralization of 
collective bargaining may account for 
this action. One out of every four 
reports which stated the trusteeship 
was imposed because the subordinate 
body needed assistance were the Team- 
sters, who also accounted for a third 
of the reports where trusteeships were 
imposed because of the failure on the 
the collective bar- 


part of locals in 


gaining. 


Most of the reports that offered fail- 
ure in collective bargaining as a rea- 
son for trusteeship failed to elaborate 


on the exact circumstances that led 
to the imposition of trusteeship. The 
IBEW, however, presented an inter- 
esting example. Local 593 in El Paso, 
Texas, refused to accept into member- 
ship electrical workers in light con- 
struction and residential work, though 
the contractors were willing to sign 
agreements with the local union. The 
local was dominated by employees in 
heavy construction who opposed the 
inclusion of the light 
workers into the union. 


construction 


But a centralized autocratic union 
may rob local organizations of au- 
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tonomy under the pretext that they 
need The line between 
self-sufficiency and reliance upon the 


assistance. 


parent organization is not always clear- 
cut. It may not be a pure coincidence 
that the Miners accounted for half of 
the trusteeships where the reason for 
their imposition was the need for as- 


sistance. 


National unions may also be forced 
to place locals in trusteeship because 
of the unavailability of personnel to 
assume positions of leadership. In 
most locals, particularly small ones, 
elective office is purely honorary with- 
out remuneration. In some cases one 
or two active members, or a business 
agent, carry the burden of the work 
local and when such an active 
becomes ill or 


in a 
member dies, no re- 
placements are immediately available 
to take over the work. In such cases 
the national union may assign the 
burden of conducting the local’s af 
fairs to a paid national representative 
and the local is placed under trustee 
ship. 

A special situation calling for trustee 
ship was reported by the Meat Cutters. 
In two of the examined cases the union 
that it not mem- 


bers to assume positions of leadership 


asserted could get 
because of the antiunion climate in the 
communities involved. In two cases, 
national unions were forced to place 
two locals under trusteeship because 
the leadership was dominated by man 
agement. 

Closely related to the unavailability 
of members who are willing to as 
sume office are the cases of some 32 
locals where the officers failed to per 
form their duties after they assumed 
office. In the for 
the nonperformance of duties was the 
failure to file reports required by the 
Taft-Hartley Act. It may, therefore, 
be presumed that the additional, and 


some Cases cause 


considerably more taxing, reporting 
forms imposed upon union officials 
by the Landrum-Griffin Act may ac- 
tually increase the number of trustee 
which the act 
regulate or diminish. This may result 
not only in the failure of local officers 
to perform their duties, but also in the 


ships proposed to 


further discouragement of union mem 
bers to assume unremunerative posi 
tions of responsibility. 


On the other hand, national offi 
cers sometimes resort to trusteeships 
who 
dominate a and stifle 


democratic practices. The McClellan 


to replace local “little Caesars” 
local’s affairs 
Committee has brought scme of these 
cases to public attention. The AFL 
CIO placed a directly affiliated local 
of waste material handlers under 
trusteeship because the financial sec 
retary of the local completely domi 
and 
members the right to participate in 


The Hotel 


and Restaurant Workers placed the 


nated union meetings denied 


the affairs of their local. 
Chicago joint board under trustee 
ship because the McClellan Committee 
charged several locals affiliated with 
the board with assorted improper ac 
tivities, including shakedowns, extor 
tion and other corrupt practices 


But revelation of malpractices by 
outside sources are rare. Unions nor 
mally keep a strict accounting of fi 
nances, and a number of national unions 
make it a practice to audit the books 
of their affiliates. Nevertheless. op 
portunities by officers to dip 
into union treasuries cannot be fully 


local 


prevented, Financial malpractices and 
other forms of corruption were re 
ported as having been responsible for 
about a tenth of the trusteeships. 
The majority of the reports dealing 
with financial malpractices do not nec 
essarily involve misappropriations. In 


most cases it appears that the reason 





“Second Interim Report, cited at foot- 
note 13, at pp. 598-655 
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for the trusteeship was due to the 
failure of the officers handling the 
finances of the locals to keep strict 
accounting of their activities. The 
case of Allied Industrial Workers may 
be typical. It placed a local under 
trusteeship the “flimsy 
manner of handling finances.” Sim- 
ilarly, the “failure to keep adequate 
financial records” accounted for plac 
ing an Asbestos Workers local under 
cases the 
misappropriations are specified in- 
volve small sums. The Brick 
Clay Workers placed a local under 
trusteeship because the financial sec 
retary misappropriated $949; a Boiler 


because of 


trusteeship. Some where 


and 


maker trusteeship was induced by the 
disappearance of the lodge’s secretary, 
and an audit of the accounts disclosed 
a shortage of $712. 

But sometimes the stakes are much 
higher. The Plumbers found that the 
secretary-treasurer of its Richmond 
local embezzled $24,000. The Operat 
ing Engineers placed its San Fran 
cisco local (3), under trusteeship as 
a result of the McClellan Committee's 
investigations which apparently in 
volved manipulations of considerably 
larger sums. The Master, Mates and 
Pilots placed its New York local under 
trusteeship when the international presi 
dent was convicted of bribery for plac 
ing members on jobs through the 
hiring hall, in violation of the priority 
system. 


Formality v. Reality 

[It would appear that an appreciable 
portion of the reports listed in Table 
3 deal with situations that not 
covered by the act. Altogether, as 
sistance to locals and caretaker functions 


are 


accounted for half of the trusteeships. 
It should be stressed, however, that 
the reports were filed by the author 


ities who imposed the trusteeships 


” Flaherty Vv. McDonald, cited at foot- 


note 28. 
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in the first place and the vast majority 
of the reports fail to state in “detail,” 
as the act requires, the reason for 
imposing the trusteeship. A BLMR 
official stated that out of a sample 
group of 350 reports checked, only 41 
were found to be fully adequate 


At best, the reports tell only the 
issues involved in trusteeship as viewed 
by the union officials responsible for 
the trusteeships. Thus report 
which states that the reason for im 
posing the trusteeship was “to pre- 


one 


serve the integrity of the union” may 
engender sufficient controversy as to 
become a “federal case.” The plain 
tiffs in this instant petitioned the court 
to remove the They 
claimed that the members 


trusteeship. 
of the local 
were denied their democratic rights to 
protest against a proposed increase 
in dues and were seeking reforms so 
a vote of all members of 
the 


as to allow 
the 
dues could 


Steelworkers Union before 
be increased.** 

The Retail Clerks alleged in the re 
port filed under Section 301 of the 
LMRDA that Local 1262 was placed 
under trusteeship because an audit 
disclosed that the local did not prop 
erly report its membership dues and 
that the health and welfare program 
was not adequately administered. But 
when the members of the local brought 
their case to court asking for the res 
toration of local autonomy, they com 
plained that the national officers acted 
arbitrarily in appointing the trustee- 
ship and that the members or officers 
of the local never had an opportunity 
to present their case against the trus- 
teeship. Moreover, as a result of the 
trusteeship, the complaint alleged that 
the 6,000 members of the local were 
depriy ed of their rights to elect dele 
gates to the international convention 


and to present their case. 
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Factionalism among the members 
of the local is the formal reason given 
by the IBEW for placing Local 28 
under trusteeship. The basis of the 
internal friction was the apparent at 
tempt by the financial secretary to act 
independently and to make disburse 
ments without prior approval by the 
The latter claimed that 
violated the 
the local was 


local officers. 
the secretary 
local’s bylaws. When 
placed under trusteeship, the repre 
sentative of the international union also 


financial 


refused, according to the complaint 
filed with the district court, to submit 
disbursements to 
the local executive board. The trus 
tee then attempted to change the local’s 


an account of his 


bylaws, which the membership rejected 
overwhelmingly, and instructed the 
local executive board to seek a termi- 
nation of the trusteeship through court 
action.** 

The McClellan 


sures also show that some of the for 


Committee disclo 
mal justification for trusteeships may 
be open to question. The Operating 
Engineers reported that Local 542 was 
placed under trusteeship because the 
local was involved in an irregular 
strike “which had thrown out of work 
thousands of building tradesmen “i 
That was the justification that Ma 
honey, the former president of the 
Operating Engineers, gave for placing 
the local under trusteeship. However, 
the local’s president testified before the 
McClellan Committee that the mem 
bership voted to strike a number of 
favored employers who had made con 
tract proposals “for less than we were 
already receiving.”” Mahoney ordered 
the strikers to return to work and ac 
cept the substandard proposals and 
placed the local under trusteeship. But, 
according to the testimony of the local 
president, by the time the local was 
placed under trusteeship, the members 

* Local 28 v. IBEW, cited at footnote 30. 

’First Interim Report, cited at footnote 


ll, at p. 425. 
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had already agreed to settle the con- 
troversy by arbitration.*® 

The Teamsters asserted in the trus 
tee reports filed with the Bureau of 
Labor-Management Reports that Joint 
Council 13 in St. Louis was placed 
under trusteeship because it “failed to 
promote the interests of the member- 
ship.” However, the McClellan Com 
mittee suggested that the council was 
placed under trusteeship to make it 
possible for Harold J. Gibbons to gain 
control over the council, since he could 
“He couldn't 


have run for dogkeeper and made it,” 


not achieve it legally. 


one witness testified.*° 

The merits of the controversies are 
immaterial for the 
of the report, but they illustrate a 


present purposes 
basic weakness of the reporting system 
under Section 301 of the 
its doubtful un- 
and 


required 
LMRDA 
less carefully 
However, the 
purpose of requiring the national unions 


and value 
checked. 


the 


policed 
reports do serve 
to spell out the causes of trusteeship 
which will meet the scrutiny of the 
BLMR officials and which will stand 
up in court in cases where the mem 
bers of the trusteed locals-will resort 
to the courts for the removal of the 
trusteeships. The quality of the re- 
ports will no doubt improve when the 
BLMR publishes appropriate forms 
and instructions for filing the trustee 
ship reports and spells out the type of 
information that will be required to 


satisfy the provisions of the act, which 


obliges national officers to submit in 
detail the reasons for imposing trus- 


teeships. 


Dual Unionism 
and Factionalism 

Nevertheless, even the initial reports 
filed during the first nine months since 
the act became effective raise some 


“Second Interim Report, cited at foot- 
; 


note 13, at p 43. 





important questions about the prac- 
tice of trusteeships. Threats of dual 
unionism and attempts at secession 
are given in 42 reports as a reason for 
imposing trusteeships. This factor is 
not spelled out in the act as a legiti- 
mate reason for trusteeships, but union 
constitutions normally contain a pro- 
hibition of this mortal sin in the Ameri- 
can labor movement. 


However, other sections of the act 
expressly guarantee the right of mem- 
bers to hold free elections and to ex- 
press their views on union problems. 
The desire to change affiliation of a 
local would appear, therefore, as one 
of the rights which a member is guar- 
anteed to advocate. It will be up to 
the courts to determine whether the 
prevention of secession is a legitimate 
reason for placing a local under trus- 
teeship. 

The 18 trusteeships of the Bakery 
and Confectionery Union are all of 
recent vintage and a result of the ex- 


pulsion of that union by the AFL-CIO 
and the successful attempt by the fed- 
eration to establish a new union in the 
The trusteeships were es- 
tablished by the expelled Bakery Union 
to prevent disaffiliation and to retain 
the assets of the locals that joined the 


industry. 


rival union. Similarly, most of the 
ten trusteeships of the Laundry Work- 
ers (Independent) represented an at- 
tempt by that union to retain control 
over the assets of locals which wanted 
to join the rival union established by 
the AFL-CIO when the union was 
expelled on charges of corruption fol- 
lowing the Douglas Committee hear- 
ings on health and welfare. The 
formal justification for these trustee- 
ships is that the members engaged in 
dual unionism. 

The Pennsylvania Supreme Court 
ruled that the AFL-CIO expulsion of 
the Bakers gave the locals of the union 
the right to secede and to take their 


assets with them. The court held 
that affiliation with the AFL-CIO was 
an implied condition of the local’s ob- 
ligation to the national union.*' If 
this reasoning were upheld by the fed- 
eral courts, it would throw doubt upon 
the legality of the trusteeships when 
imposed under similar conditions after 
the passage of the labor reform act. It 
might be assumed that a trusteeship 
imposed by a national union, expelled 
by the AFL-CIO, over a subordinate 
body which seeks reaffiliation with the 
federation, is not a legitimate object 
of a labor organization. 

The right of national unions to place 
locals under trusteeship for internal 
factionalism may be questioned. It 
raises, of course, the basic question 
of the role and place of democracy 
in labor unions and the extent to 
which the national union may be al- 
lowed to suppress conflicting opinion 
and internal dissension for the sake of 
harmony and efficiency of operation. 


The United Mine Workers 
major user of trusteeships. It 
counted for almost a third of the total 
trusteeships in American unions as of 
September 14, 1959. The Miners re 
ported that some 50 locals were never 
offered the opportunity of local auton- 
omy and were chartered trusteed, or 
in the UMW terminology, as admin- 
istered locals, and have remained in 
this status ever About two 
thirds of the district bodies in this 
union have been under trusteeship for 
as long as 30 years; in some cases 
ever since they were chartered. This 
the officers in these dis- 


is the 


ac- 


since. 


means that 
tricts, who are also members of the 
union’s executive board, are all ap- 
pointed rather than elected. 

The formal reason for the trustee- 
ship, as stated in the reports, is that 
the union resorted to this practice to 
assure the district “adequate financial 
support and assistance” in the admin- 





* Alvino v. Carracio, 40 LC § 66,685 (1960). 
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Many young people are carrying a 
heavy workload. In 1959 as many 
as 38 per cent of working students 
14 to 17 years of age were em- 
ployed from 15 to 34 hours a week, 
and 15 per cent for 35 hours or 
more.—The American Workers’ Fact 
Book (published by the United States 
Department of Labor). 





istration of its affairs. John L. Lewis 
stated in filing these reports that he 
did not believe that the trusteeship 
disclosure requirements applied to many 
of the reports filed-bythe United Mine 
Workers. 

The background of these trustee- 
ships is, however, well known. During 
the 20’s, after Lewis became presi 
dent of the Mine Workers, there ex- 
isted considerable opposition to him 
in the union, and his leadership was 
vigorously challenged as the fortunes 
of the union declined during the first 
decade of his stewardships as presi- 
dent of the Miners.*? Several of the 
anti-Lewis leaders, John 
Brophy who ran against Lewis in 
1926, were district presidents, and be- 
tween 1930 and 1933 Lewis placed 17 
districts under trusteeship, four others 
were added on the trustee list in the 
40’s and the trusteeships were never 
[t would appear in Lewis’ 


including 


removed. 
thinking that the age of the trustee 
ships gave them sufficient respect- 
ability and consequently were not subject 
to the Landrum-Griffin regulations. 


The restoration of autonomy to the 
districts was a major issue at the 
Miners’ convention during the 30's 
and early 40’s. Lewis opposed the 
restoration of autonomy on the ground 


that it would interfere with efficiency 


of operations and was more important 


"Selig Perlman and Philip Taft, History 

of Labor in the United States, pp. 565-570. 
“ Proceedings of the Thirty-fourth Consti 

tutional Convention of the United Mine Work- 


ers of America, 1936, p. 122. Quoted in Joel 
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than democracy in the union. In 1936, 
Lewis commented before the Miners’ 
convention on the merits of appointive 
officers over district autonomy: 

“It is a question of business expedi- 
ency and administrative policy as af- 
fecting certain geographical areas of 
the organization. It is a question of 
whether you desire your organization 
to be the most effective instrumental 
ity within the realm of possibility for 
a labor organization or whether you 
prefer to sacrifice the efficiency of 
your organization in some respects for 
a little more academic freedom in the 
election of some local representatives 


in a number of districts.’ 


In the case of the Miners, the trus 
teeships were used by the chief execu- 
tive officer as a means of stifling 
opposition and to secure domination 
over the most 


cases where trusteeships were placed 


union. However, in 


over subordinate bodies where fac 
tionalism or dissension existed, it ap 
pears that the nationals’ officers were 
not involved in the controversies. It 
would seem that the major reason in 
such cases for resorting to trustee- 
ships is that they offer an easy way 
out in settling troublesome situations. 
Resolving personality conflicts or other 
sources of dissension when they arise 
within a local or other subordinate 
organization can be a time-consuming 
and thankless job. Imposition of a 
trusteeship which sets up an arbiter 
to settle the disputes may thus easily, 
not democratically, resolve the 
appears 


but 
problem. In 
that this action does not require the 


some cases it 
removal of any officers or the denial 
of members’ rights in the participation 

But when the 
troublesome, the 


of policy decisions. 


conflicts are more 


Seidman, Democracy in the Labor Movement 


(New York State School of Industria! and 
Labor Relations, Ithaca, New York, Bull 
38, 1958), pp. 12-13. 





trustee may remove the subordinate 
body’s officers and even suspend meet- 
ings and democratic processes. The 
power of the trustee is always there. 
The reports are by no means suffi- 
ciently detailed to give the reader ade- 
quate insight into the real impact of 
trusteeships appointed to settle fac- 
tionalism or dissension among members. 


Merger of locals may be a cause of 
friction and has accounted for seven 
out of the 37 trusteeships which re- 
sulted due to factionalism and dissen- 
sion. Mergers were also a partial 
factor in ten other cases. A merger of 
two or more organizations normally 
creates problems about the division 
of top positions as the experience of 


the AFL-CIO in merging the city coun- 


cils and the state organizations of the 
federations has already _illus- 
Mergers may involve 


two 
trated. 
economic problems as to job jurisdic- 
tion and seniority rights. 


also 


It was suggested earlier that the 
increased reporting requirements and 
other burdens imposed by the Landrum- 
Griffin Act may discourage rank-and- 
file members from accepting unremu- 
nerative leadership positions in local 
unions or to properly execute their 
responsibilities. The amateur volun- 
teer union official may find it increas- 
ingly difficult to operate under 
government regulation and to master 
the detailed technicalities of the law 
affecting union activities. This should 
induce the pooling of resources and 
the merger of locals or the greater de- 
pendence upon national headquarters. 
The developments in either case might 
lead to decline of local autonomy and 
greater concentration of power in the 
hands of national union officers. 


Civil Rights 
Two trustee cases clearly involved 
the conflicts between locals and their 


respective national offices with regard 


The UAW im pe sed 


to segregation. 
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a trusteeship over a Memphis, Ten- 
nessee local (988) because the local 
practiced racial segregation, including 
separate washrooms in the union hall 
for white and nonwhite members. 
Clearly, this local action was in viola- 
tion of the union’s constitution, but it 
is highly doubtful whether many of the 
supporters the Landrum-Griffin 
Act in Congress would consider segre- 


of 


gation measures as legitimate reasons 
for imposing trusteeships. 

The Textile Workers of 
America placed its Front Royal, Vir- 
ginia local (371) under trusteeship. 
Following the desegregation by court 
order of the high school in this com- 
munity in 1958, a number of individ- 
uals in the community set up a private 
segregated academy and proceeded to 
collect funds to build the newly pro- 
The local voted 


Union 


posed private school. 
to invest $8,000 in debenture bonds of 
the Front Royal Academy and to con- 
tribute $500 a year for scholarships 
to the school. The Textile Workers 
Union advised the officers of the local 
that this action was contrary to the 
policy of the union whose objective is 
to extend civil rights and liberties, and 
that the contemplated action of in- 
vesting in the Front Royal Academy 
bonds constituted expenditures of union 
funds for nonunion purposes. Local 
371 refused to abide by the decision 
of the Textile Workers executive 
committee. The local was then put 
under trusteeship and its assets were 
frozen. The action was upheld by 
the last convention of the TWUA. 
In this case the rights of the members 
of the local, except the intended in- 
vestment in the segregated academy, 
The TWUA con- 
to settle the 


were not affected. 
vention voted, however, 
controversy by private arbitration. 
Another type of civil rights seems 
to be involved in the trusteeship of 
Division 648 of the Locomotive En- 
gineers. The reason for placing this 
lodge under trusteeship was that some 
1960 e@ 
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78 of the 
states: 


Section 
This rule 
“All divisions or members of divi- 
sions are prohibited from issuing cir- 
culars or signing any form of petition 


members violated 


union’s statute. 


relative to Brotherhood business among 
members of the Brotherhood or others 
clearly calculated to injure the Brother- 
hood as interpreted by the Grand Chief 
Engineer or a majority of the Ad 
visory Board.” 

Unfortunately, the report does not 
spell out the insidious actions in which 
the members of the lodge were in 
volved that warranted suspending three 
members and placing the others under 
trusteeship. This action, according 
to the rules of the brotherhood, in 
volves the loss of all rights as mem 
bers of the brotherhood. 


Extent of Control 


In summarizing the power of trus 
tees earlier in the study, it was shown 
that most grant 
trustees broad powers. 
pear that in actual 
broad powers are not frequently exer 
cised. About a fifth of the 
clearly indicated that local autonomy 
was not substantially disturbed by the 


constitutions 
It would ap 


union 


practice these 


rey] yOTts 


trusteeship. 

The the 
Workers may be typical. 
constitution grants the trustee sweep 
He has “complete con 


and Clay 
The union 


case of Brick 


ing powers. 
trol of any and all business and affairs” 
of the trusteed organization (Article 
VII). But in actual practice it ap 
pears that an attempt is made to make 
the punishment fit the crime. The 
extent of regulation may depend upon 
the reasons for the imposition of the 
trustee and the degree to which he 
desires to carry out the power. In 
one local where the trusteeship was 
imposed because the local officers 
were delinquent in paying their bills, 
local autonomy, except in financial 
matters, seems to have been little af 
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fected by the trusteeship, and the 
local continued to operate under its 
old bylaws. This practice appeared to 
prevail in most of this union’s trustee- 
ships. But in another local where the 
trusteeship was effectuated because of 
financial malpractices and the mem 
bers’ indifference to the affairs of the 
local, all the business of the union had 
to be conducted in the presence of the 
trustee and apparently the decisions 
required his approval. 

The Carpenters’ constitution makes 
no specific provision for the appoint 
ment of trusteeships. The extent of 
Supervision a trustee 
local affairs appears extremely limited. 
He is not permitted to handle funds, 


exercises over 


but he is expec ted to review disburse 
ments, while the regular officers con 
tinue their The activities 
of one trustee were limited to the at 


activities. 


tendance of a few local meetings a 


year and to assist in negotiations. 
Otherwise the 


The trustee was appar 


local autonomy was 
not affected. 
ently appointed to exercise his influ 
ence in settling factional differences 

The 
powers the trustee 
of the affairs of the local or other sub 
ordinate body” (Section 5(b)). The 
reports filed by the though 
limited as to the information they re 


constitution em 
“to take full charge 


Teamsters’ 


union, 


veal, would appear to indicate that the 


trustees rarely exercise in full the 


power given to them. 

Section 301(a) of the act specifically 
requires that the the 
nature and extent of participation by 
the members of the trusteed subordi 


reports state 


nate organization in the selection of 
delegates to policy determining bodies 
officers of the 
The 


intent of this provision was to prevent 


and in the election of 


national organization. obvious 
the manipulation of delegates of trus 
teed locals in the election of national 
officers who appointed the trustees. 
The charge was made by the McClellan 
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Committee, for instance, that dele- 
gates from the trusteed locals helped 
elect James R. Hoffa to the Teamsters’ 
presidency and Harold Gibbons as the 
St. Louis Joint Council president. 


Obviously, most union constitutions 
in the past did not conform to the 
present requirement in the act that 
the delegates must be elected by 
secret ballot. Moreover, as was pointed 
vut, actual practices under trusteeship 
differ appreciably from the constitu- 
tional provisions. Almost a third of 
the reports—the Miners and Bakery 
and Confectionery Workers accounted 
for most of these—replied that trus- 
teed locals were not authorized to 
send delegates to the national or other 
policy-making conventions. The re 
ports of 42 of the 69 Carpenters’ locals 
under trusteeship stated that the locals 
determined for themselves not to send 
delegates to the last national conven- 
tion. Whether the same locals would 
have acted differently in the absence 
of trusteeship is not clear. Sending 
delegates to a national convention can 
be costly, and smaller locals frequently 
fail to send delegates to their national 
conventions. 

The reports were even less reveal- 
ing as to the participation of the 
trusteed locals in the election of na- 
tional officers. About a fifth of the 
reports failed to make any reference 
as to the election of officers or failed 
to indicate whether national officers 
were elected since the trusteeship was 
imposed. Almost a third of the reports 

-mostly Miners’—stated that trusteed 
locals did not participate in the elec- 
tion of national officers. About half 
of the replies stated that the national 
officers were elected by the delegates 
to the convention or in accordance 
with the constitution. 


Duration of Trusteeships 
Exactly two thirds of the 508 trus- 
teeships that were in effect when the 
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Landrum-Griffin Act was signed into 
law had been in existence for 18 
months or longer (Table 4). Under 
the terms of the law these trusteeships 
were to be presumed invalid, if chal- 
lenged, unless the national union could 
present clear and convincing reasons 
for their continuance. But in the 
absence of the law, few union consti- 
tutions, as was shown earlier, imposed 
specific time limitations upon the ter- 
mination of trusteeships. It appears, 
consequently, that once a trusteeship 
was imposed, unions lacked incentive 
or inducement to restore subordinate 
bodies to complete formal autonomy. 
The Landrum-Griffiin Act created the 
impetus to discontinue long-standing 
trusteeships. 

As Table 1 indicates, more than half 
of the trusteeships that were in effect 
when the Landrum-Griffin Act was 
passed were discontinued within nine 
months. The United Mine Workers 
discontinued all but four of the trus- 
teeships imposed on 129 District 50 
locals, 60 per cent of which had been 
in existence in excess of three years. 
Some of these terminations involved 
only house-cleaning operations, since 
the locals were defunct and the trus- 
teeships were in effect only formally. 
The terminations did not affect, how- 


ever, any of the districts. The Car- 


penters terminated the trusteeships 


over seven joint councils, thus restor- 
ing to full autonomy all but four of 
the locals. Half of the 74 Carpenter 
trusteeships were in effect for more 
than three The Teamsters, 
half of whose trusteeships are five 
years or older, indicated that they 
would like to terminate all the trustee- 


years. 


ships but were deterred by the court- 
appointed monitors from taking action. 
James Hoffa stated in a private inter- 
view that an effective leadership should 
be able to up, within than 
18 months, in most cases the situation 


clean less 


which causes a trusteeship. 
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TABLE 4 
Duration of Trusteeships in Effect September 14, 1959, by Union 


Less Than 
18 months 


Union Total 
Total reports 508 169 
AFL-CIO ] 
Asbestos 3 
Auto 10 
3akery (Ind.) 
Boilerrtrakers 
Brewery 
Brick and Clay 
Bricklayers 
Building Service 
Carpenters 
Chemical 
Distillery 
Electrical IUE 
Electrical IBEW 
Engineers, Operating 
Firemen and Oilers 
Grain Millers 
Industrial Union, Allied 
Hotel 
Iron 
Laundry 
Laundry (Ind.) 
Locomotive Engineers 
IBL 
ILA 


—_ 
1c 
ow 


_ 


> W Ww WW do Y¥ 


N 
wun WN dow 


a | 


wr NK Oe 


— 


Longshoremen 
Longshoremen 
Machinists 
Maintenance 
Marine and Shipbuilding 
Master, Mates and Pilots 
Meat Cutters 

Metal Polishers 

Mine Workers 
Office 
Packinghouse 
Packinghouse 
Plasterers 
Plumbers 
Printing Pressmen 
Railroad Food (Ind.) 
Railway Supervisors 
Retail 
Steel 
Teamsters 


(Ind.) 


(Ind.) 


tN 
how DO bo & fo = 


ty 


(Ind.) 


u 


Textile 
Upholsterers ] 


Over 10 
years 


5 to 10 
years 
77 74 


18 months 3 to 5 
to 3 years years 
96 89 


~ * Includes three reports stating that date of imposition unknown 





Of course, the formal termination 
of a trusteeship does not necessarily 


restore democratic practices. 


years,*the mere formal discontinua- 
tion of a trusteeshi» does not create 


local leadership or active rank-and-file 


Union Trusteeships 


Where 


local gutonomy had been denied for 


participation in union affairs. A trustee 


may become, by a stroke of a pen, a 
business agent and continue under the 


new title the administration of the 
union’s affairs. He may also be elected 
leadership in the 


to a position of 


absence of opposition because of lack 
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TABLE 5 


Assets and Cash Balances of Trusteed Organizations 
(thousands of dollars) 


Organi- 

Amount Reported zations 
All asset and cash balance reports.. 391 
No assets or cash balance 87 

Amount of assets or cash balance 

reported 304 
Under $100 15 
$100 but under $1,000 87 
$1,000 but under $5,000 63 
$5,000 but under $10,000 33 
$10,000 but under $20,000 29 
$20,000 but under $50,000 30 
$50,000 but under $100,000 17 
$100,000 but under $500,000 26 
$500,000 but under $1 million 3 
Over $1 million l 


Amount Cash Balances 
of Assets Assets Reported Only Reported 
and Cash Organi- Organi- 
Balances’ zations Amount zations Amount 
285 $11.433 106 $1.292 
84 3 


11.433 103 

6 Q 
38 20 49 
45 125 18 
27 184 6 


4 344 2 
] 


700 8 
838 4 
4.327 4 
1.953 
2.940 


? 
?? 
13 
? 
2 
3 


2.940 


Note: Because of rounding, sums of individual items may not equal totals 





of rank-and-file participation in union 
affairs. On the other hand, it appears 
that in most cases the imposition of 
a trusteeship did not involve complete 
discontinuation of member participa- 
tion in the affairs of their union. 
There is a danger, therefore, to attach 
too much significance on the formal 
termination of trusteeships. Based on 
the reports filed under Section 301 of 
the Landrum-Griffin Act, it is difficult 
to estimate the real impact that the 
formal discontinuation of trusteeships 
will have on local autonomy and 
member participation in the affairs 
of their unions. 


Assets 


Section 301(a) of the act also re- 
quires that the initial reports filed 
with the Secretary of Labor contain 
an account of the financial conditions 
of the trusteed labor organization at 
the time the trusteeship became effec- 
tive. Since unions are not in the type 
of business which requires evaluation 
of financial conditions, this require- 


ment seems to have caused consider- 
able confusion as to the information 
they were required to submit. The act 
did not specify the items to be accounted 
for. Some attempted to make precise 
estimates of their assets, including the 
value of used typewriters and union 
hall benches. Others limited the re- 
port to cash balances. A few trusteed 
bodies had to report only liabilities 
and no assets. 


But the total worth of the 304 trus- 
teed bodies with assets which were 
examined amounted to a sizeable sum, 
and averaged about $32,000. But av- 
erages are misleading. More than a 
fifth of the reports examined had no 
assets at all, not to mention three 
cases which reported only liabilities. 
But at the other extremé, a trusteed 
local of the Operating Engineers in 
San Francisco had assets worth close 
to $3 million. Appropriately enough, 
this affluent local was placed under 
trusteeship because its officers mis- 
appropriated funds and were exposed 
by the McClellan Committee. 





“Hearings, Pt. 19, pp. 7513-7748. 


1090 


December, 1960 ® Labor Law Journal 





The limited data on assets did not 
lend themselves. to a careful analysis. 
But it appear from the data 
that most of the assets of the 
trusteed unions were invested in gov- 


would 
cash 


ernment bonds or deposited in banks 
Few locals reported investments in 
corporate stocks or other remunera- 
tive and speculative investments. A 
breakdown of the assets of the trus- 
teed organization by size of assets is 


presented in Table 5. 


Tentative Appraisal 

The analysis of trustee reports filed 
under the requirements of the Landrum- 
Griffin Act indicates that unions tend 
to make restricted use of the device. 
Two notable exceptions are the Miners 
and T The reports 
show that unions which resort to trus 


eamsters. also 
teeships make provisions in their con- 
stitutions for such action. Altogether 
there were 508 trusteeships in effect 
when the LMRDA became law on 
September 14, 1959. The 508 locals 
or intermediate bodies accounted for 
about 1 per cent of the labor organiza 
tions affiliated with national unions. 
During the first nine months follow- 
ing the passage of the act national 
unions filed with the Bureau of Labor- 
Management Reports, 63 additional 
trusteeship reports, at the rate of 
seven new trusteeships per month. 

Five major reasons seem to emerge 
for the bulk of the re- 
ported trusteeships : 

(1) 


(2) caretaker operations under dis- 


as the basis 


assistance to locals. 


bandment of a local. 

(3) prevention of financial and other 
malpractices. 

(4) prevention of factionalism in 
subordinate bodies. 
against encroachment 


(5) defense 


by other unions. 


” Proceedings, Seventeenth Constitutional 
Convention of the UAW, October, 1959, p. 447. 
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It is too early to assess the impact 
that Title III of the Landrum-Griffin 
Act will have upon the practice of 
trusteeships. An examination of the 
constitutions that met in 
conventions since the passage of the 
act indicates that unions tend to 
amend their constitutions to conform 
with the language of the statute. The 
extent to which this will affect changes 


of unions 


in practices remains to be seen. In 
most cases union practices are already 
in conformity with the purposes of 
Title III. 
official at the latest UAW 
Upon recommending 


Perhaps the remarks of an 
convention 
are germane. 
that the convention adopt a resolution 
amending the union’s constitutional 
trusteeship provisions to conform with 
302 -of the act, official 


Section the 


assured his audience 


words 


— There are a lot of 
which are necessary because the trustee- 
ship section of the Labor-Management 
Disclosures Act is quite extensive, is 
poorly drawn, and we have to make it 
the the 


Board are. This changes 


very clear what powers of 
Executive 
nothing in what we have done all of 
these 20 years . 


It appears, however, that the re 
porting requirements will encourage 
unions to adopt measures which will 
shorten the duration of trusteeships. 
The fact that about half of the trustee- 
the Landrum 


were revoked 


ships in effect when 
Griffin Act became law 
nine months is no doubt par 
Many of 


the terminated trusteeships had been 


within 
tially due to the new law. 


in effect for three or more years. Of 


course, some of these terminations 
purely represent paper action, since 
some of the trusteeships involved de 


funct unions. 


There is also a possibility that the 


law will restrict the imposition of 





trusteeships. This will depend upon 
BLMR and court rulings with refer- 
ence to the application of trusteeships 
to the prevention of dual unionism 
and factionalism. Title I of the act 
attempts to guarantee union members 
freedom of expression about the af- 
fairs of their union. Whether the 
parent body’s attempts to stifle free 
discussion through trusteeship for the 
purpose of achieving efficient union 
operations is compatible with the act 
will depend upon future court deter 
mination. 

The most important potential de- 
terrent to the practice of illicit trustee- 


ship is contained in the Secretary of 
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power -to investigate com- 
plaints by members alleging the il- 
legal imposition of trusteeships. The 
member can file the complaint secure 
in the knowledge that he would be 
protected from reprisals, since the 
Secretary may not disclose the name 
of the complainant. This 
grave responsibility upon the investi- 
gative authorities within the BLMR 
to carry out their duties energetically, 
but at the same time to avoid subject 
ing unions to undue harassment, that 


Labor’s 


places a 


might discourage unions from resort- 
ing to trusteeships as a _ protective 
to carry out their legitimate 


[The End] 
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objectives. 
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The Need for Factual Data 
in Dealing with Problems 


of Technological Change 


By GEORGE E. STRONG 





This was presented as a speech before the Federal Mediation and Conciliation 
Service's Fifth Annual Southeastern Conference on Current Trends in Collec- 
tive Bargaining, held November 30-December 2 at the University of Tennessee. 
The author is General Counsel, Federal Mediation and Conciliation Service. 





UTOMATION IS AN OLD METHOD but a new word. It 

has been defined to mean (1) an accelerated technological change ; 
(2) the operation or control of machines by other machines, such as 
a furnace thermostat; (3) the control and regulation of industrial 
processes by automatic and self-regulating machinery; (4) the mechaniza 
tion of thought, sensory and control processes; and (5) machines 
taking over both the pinysical and the mental work of people. 


We suspect there are about as many definitions as there are 
authors. There is also just about as much disagreement about the 
effects of automation. 


On numerous occasions, we of the Federal Mediation and Con 
ciliation Service participate in conferences involving labor-manage 
ment disputes wherein many of the issues grow out of automation. 
They arise because a plant, or some part of it, is to be or has been 


automated. 


Industry needs and desires to have its heavy investment in 
machines and equipment reflect maximum efficiency and produc 
tivity. So industry seeks relaxation of contract provisions that re 
strict management in the sensitive areas of seniority, job bidding, 
shift preferences, crew size, individual or group incentives, “status 


quo” work rules and subcontracting. 


All who work in the plant need and desire job protection. The union 
therefore seeks more paid leisure such as vacations and holidays and less 
working time per man (shorter work week) to spread the remaining work ; 
wider seniority rights (company-wide, area-wide or industry-wide) to 
avoid local displacement; freezing of restrictive rules on crew size and 
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manpower utilization; increased oppor- 
tunity for paid training and trial periods 
to qualify for changing job content; 
and cushioning against job loss by 
means of severance pay, 5. U. B. (sup- 
plemental unemployment benefits), 
earlier vesting of and qualification for 
pensions, relocation allowances, terminal 
bonuses, retraining, continuation of 
insurance and welfare benefits and 
extended recall rights. 


We, as an agency dedicated to the 
principle of helping to establish and 


maintain industrial and as 
individuals, would like to be of as- 
sistance to both parties in labor-manage- 
ment disputes. Our 200 mediation 
commissioners by reason of their pur- 
ticipation in labor disputes have great 
awareness of the importance of au- 


peace, 


tomation. 


As I stated a moment ago, much 
has been written and many definitions 
of automation have been given, but 
neither labor nor industry has es- 
tablished a central clearing house for 
automation information. 


We agree with the writer who said, 
in part: “There seems to be a common 
understanding of the need to know 
more about the possibilities arising 
from changing technology.” In short, 
the “need to know” is of paramount 
importance. 


We suggest that there should be 
some central clearing point for mat- 
ters relating to automation. We are 
not suggesting merely a “dumping 
ground” for material written on the 
subject of automation. We are sug- 
gesting that there be some means 
of evaluating, classifying, cataloguing 
and distributing material, as while no 
two cases are identical, individual 
cases when considered with others do 
form and establish } ..terns. 


‘ 


If such a “clearing house” were 
in existence, an inquisitive person, 


and that includes the commissioners 
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of the Federal Mediation and Concil- 
iation Service, could obtain material 
to assist in coping with the automa- 
tion problem. 

Inquisitiveness is generally con- 
sidered to be a desirable human trait 
if it is not overdone. Mediators and 
arbitrators sometimes may to 
ask questions more than they suggest 
or supply answers. All must admit 
that it is far easier to inquire than 


seem 


it is to answer 
considered to be poor witnesses. It 


Lawyers are srenerally 


is, therefore, my good fortune to be 
the last speaker on this subject. This 
enables me to ask questions and to 
suggest that we need more research 
and more authoritative answers and 
a central point of reference concern- 
ing technological changes. 

Perhaps because I’m a lawyer, or 
have been an 
am 


possibly because | 
arbitrator and a mediator, | 
somewhat skeptical about what self- 
interested groups call “facts” and 
“solutions.”” Too often I have heard 
a client or a labor or management 
representative advance a plausible, but 
not always reliable, inference, based 
on insufficient or incomplete research 
into the facts. I suggest that we need 
more facts with reference to tech- 
nological changes now that automa 
tion (the performance of control 
functions by machines) is increasing 
much more rapidly than in the past. 
Nevertheless, there appears to be no 
reason to become hysterical about 
these changes, for the world has never 
stood still. 


Research has brought about new 
knowledge concerning the physical 
universe and research can do the same 
with reference to the effects of tech- 
can 


nological changes. It disclose 


of minimizing short-run 


new 
adjustments. 


ways 


In general, there is agreement that 
there must continue to be an environ- 


ment conducive to new and better 
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In 1920 there were only 8% mil- 
lion women with positions outside 
the home. Today there are some 
22% million women in paid em- 
ployment and by 1970 it is esti- 
mated that there will be 30 million. 
Authorities in the manpower field 
have estimated that the average 
young girl of today may work, dur- 
ing various intermittent periods, for 
perhaps 25 years of her life.—Mrs. 
Alice K. Leopold, Assistant to the 
Secretary of Labor and Director of 
the Women's Bureau. 





products, and better ways of produc- 
ing old and new products. The se- 
curity-seeking union organization must 
continue to permit the risk-taking 
business organization to retain or re- 
gain sufficient freedom of action to 
be efficient and effective. We dare 
not permit other nations to outpro- 
We are not the masters of 
not 


duce us. 
the world and do 
monopoly of technological informa- 
tion. Even if we did, our society 
is and must continue to be a part- 
nership between the living, the dead 
(who made our wonderful civilization 
possible) and the unborn. We have 
no title in fee to our part of the 
world. We have only a life estate 
which does not justify disregard of 
the interests of our children’s children. 


possess a 


We know that the new technology 
can bring safer, cleaner and more 
pleasant working conditions. It can 
reduce the physical effort required on 
the job. It can create more interest- 
ing and less distasteful tasks. It will 
undoubtedly stimulate productivity, 
greater uniformity in quality, and 
eventually increase employment and 
higher standards of living. Neverthe- 
less, individual adjustments and re- 
placements are inevitable. They can 
be eased by wise planning and timing. 


Sut speaking primarily for the medi- 
ators of the Federal Service and the 


Problems of Technological Change 


nearly 700 private arbitrators on our 
roster, we would appreciate better 
documented answers to some of the 
questions below. We do not know 
the answers. Those who must plan, 
work in and operate our great in- 
dustrial machine, are in the best po 
sition to supply more facts. It is 
in your interest, as well as in the 
public interest, to provide authorita 
tive answers which will enable medi- 
ators to suggest or arbitrators to 
find solutions to the problems which 
are known to exist: 

(1) How rapidly will technological 
changes occur during the sixties? In 
what areas and industries? 


(2) Can the absorb the 
displaced skilled as well as the un 
skilled worker without great delay? 
How can any short-term unemploy 
ment be minimized? 


(3) Will it be fed- 


eral, state and local governments to 


economy 


desirable for 


assist in lessening any adverse ef 
fects of technological changes? 

(4) Wil the degree of benefit or 
harm depend on the planning, the 
machine and the environment? 


(5) Will automation 
duced working time, more severance 
pay, less subcontracting and utiliza- 
tion of incentive systems, earlier re- 
and greater bumping and 


result in re 


tirement 
trial rights on the job? 

(6) Will there be consequent changes 
in old-age insurance and unemploy- 
ment compensation ? 

(7) What will be the effect on the 
individual worker, his union and his 
foreman? 

(8) Will the work force be assured 
of greater job security after automa- 
tion becomes effective? 

(9) Will skilled groups become more 
or less powerful and will they seek 
separate bargaining units? 

(10) How difficult will it be to 
train the worker and his supervisor? 
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(11) Will the job content change 
at the operator and maintenance level, 
and if so, will job evaluation and 
incentive plans have to be altered 
and skill and responsibility reweighed ? 


emphasizes the need for more research 
and more complete and accurate facts, 
as well as a more critical and exhaus- 
tive analysis of those facts at some 
central point to which all affected 


by or interested in technological 
changes may have access. 


We know that the machines ordi- 
narily must operate at capacity if 
they are to be efficient and justify 
their cost, and that downtime must 
be avoided. We are advised that the 
machines permit less flexibility in the 
use of materials, in quality and in 
input or output. Such reading as I 
have been able to undertake indicates 
that there is considerable disagree- 
ment with reference to the answers to 
many questions. This disagreement 


importance 
worker, his 


Searing in mind the 
of wise solutions to the 
foreman, his employer and the con- 
sumer, and that the well-being as well 
as the safety of our country is linked 
suggest that the 
“God helps 


to automation, I 
following quote applies: 
those who help themselves and God 


help those who don’t.” [The End] 


THE ‘‘HUNDRED-LARGEST"’ CLUB 

Economic growth has been the newest major topic for politicians 
in this election year, but for industry the idea of growth is an old 
one. Suppose that each year the 100 largest United States manufac- 
turing companies had formed a club; if you examined the club’s 
changing membership over ten years, you would get a clear picture 
of how our economy has grown. 

For example, in 1949, the members of our imaginary “Hundred- 
Largest’ Club had at least $141 billion in By 1959, the 
minimum was up to $378 million. Over the decade, 15 firms slipped 
out of the club and have been replaced by others. On the average, 
the firms that dropped out expanded 52 per cent during the decade- 
but even this wasn’t enough to keep pace with the leaders. 


assets. 


The leading firms gained—and now maintain—their top positions 
by meeting the changing needs of our nation. Of the 15 companies 
in today’s group that weren’t in the club a decade ago, six are in 
aircraft and missiles. Of the companies that have dropped out, three 
manufacture railway equipment and seven produce food, beverages, 
or textiles—items for which demands are growing less rapidly than 
for other products. 

As the 100 largest firms have expanded, they have created more 
jobs. About five million employees were on their payrolls last year, 
compared with slightly over four million for the companies in the 
1949 group. At the same time, automation and mechanization have 
reduced the number of dirty, physically exhausting jobs. Salaries 
have risen, too: According to payroll statistics for the 100 largest 
manufacturers, the aveiage annual compensation of workers last year 
was more than $6,400. A decade ago, the figure was $3,500.—First 
National City Bank of New York Monthly Newsletter. 
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Section 10(j)— 
A Modern Strikebreaking Weapon? 


By BENJAMIN RUBENSTEIN 





This article compares the provisions of Seciion 10(j) of the Labor Man- 
agement Relations Act with the Norris-LaGuardia Act. It is concerned 
with the application of Section 10(j) to ‘‘protected"’ strikes and its effect 
as a modern weapon of strikebreaking. The author is a New York attorney. 





R. STUART ROTHMAN, General Counsel of the NLRB, on 
May 31, 1960, issued a statement on “force and violence” in labor 
disputes. In it he said, in part: 
“The Office of the General Counsel views violence in labor relations 
with the utmost concern and pledges the use of the provisions of the Act 
to the fullest possible extent towards its elimination. 


“The National Labor Relations Act, however, contains provisions 
which may be applied to this conduct, Section 8(b) (1) 


“Consideration will be given to recommending increased use of the 


injunctive procedures under Section 10(j)of the Act.” 


On June 7, 1960, over 30,000 employees of a company in Connecti 
cut went out on strike after negotiations for a new contract lasting 


several months. 


Picketing commenced at several plants of the company on June 7, 
1960. The company was fully prepared for it. In fact, several weeks 
before the commencement of the strike, it established vantage points 
where movie cameramen were stationed to take pictures of the activi 
ties of the strikers and of everything that occurred on the picket line. 


On June 8, the day after the strike commenced, company attorneys 
filed petitions for injunctions in the respective state courts. 


On June 9, 1960, one day after the complaints and applications 
for injunction were made in the state courts, charges were filed by the 
company with the National Labor Relations Board accusing the unions 
of violation of Section 8(b)(1)(A) of the National Labor Relations 
Act, as amended, in that, by engaging in mass picketing, and by force 
and violence, they “have blocked and impeded employees and other 


persons desiring to leave or enter said plants” in violation of Section 


7 of the act. 
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On June 13, the Board issued a 
complaint against the unions based 
on the charges filed by the company 
and simultaneously applied for an in- 
junction to the United States District 
Court of Connecticut under the pro- 
visions of Section 10(j) of the act. 


The statement of the General Counsel 
and the speedy follow-up action of the 
regional director raises some very im- 
portant questions of the future role of 
the NLRB in labor strikes and the 
use of the court injunction in present 
day labor relations. 


From its inception, labor has faced 
and considered the injunction as its 
worst nemesis in the array of weapons 
used by employers to weaken labor 
organizations and defeat their aims 
and purposes. Gangsters, goons, com- 
pany spies and hired police and strike- 
breakers, bad and fearful as they are, 
were never as effective as the sweep- 
ing injunctions issued by judges on 
applications of employers, where strikes 
were threatened or taking place. 


The main legislative effort of labor 
therefore, almost from its organiza- 
tional beginning, was devoted to the 
task of limiting court injunctions in 
labor disputes. 


History of Labor Injunctions 


Under common law equity juris- 
prudence, it was easy for an employer 
to get a sweeping injunction against 
strikes and picketing by alleging in 
affidavits that a threatened or occur- 
ring strike will or does cause damages 
to the employer. The injunctions 
either prohibited picketing altogether 
or emasculated it to such an extent 
that the strike was broken. 
While the unions and the workers on 
the picket lines withstood depriva- 


soon 


tions, bodily attacks, police arrests 
and frame-ups, they were powerless 
against the sweeping injunctions, and 
the danger of contempt proceedings 
for violations thereof. 

Nor did labor fare much better un- 
der the statutes. 

On July 2, 1890, Congress passed 
“An act to protect trade and commerce 
against unlawful restraints and mo- 
nopolies’” known the Sherman 
Anti-Trust Act.’ The purpose of the 

to protect enter- 
from trade conspiracies and 
made no mention of 
Yet it was 
common 


as 


act was business 
prises 
monopolies. It 
labor disputes or strikes. 
utilized the most 
ground for applying and getting sweep- 
ing injunctions against unions and 
strikers. Unions, under the act, were 
held to be conspiracies and combina- 


tions in restraint of trade and there- 


soon as 


fore unlawful. 

Reviewing the history of injunc- 
tions in labor disputes, the court in a 
case in 1938 stated that the Sherman 
Anti-Trust Act, “a statute to protect 
interstate commerce from the evils of 
conspiracy resulting in monopolies 
soon became an active weapon wielded 
by industry to prevent labor from 
organizing and from striking 
which operated to retard and hinder 
the organization of labor and the 
effective perpetuation of its purposes.” * 

It took labor 24 years of agitation, 
protest, work and lobbying to free 
itself from the provisions of the Sher- 
man Anti-Trust Act. In October, 
1914, it succeeded in having passed: 
“An Act to supplement existing laws 
against unlawful restraints and mo- 
nopolies, and for other purposes,” 
known as the Clayton Act.® 


Section 6 of the Clayton Act de- 


clared: “That the labor of a human 





115 USC Secs. 1-7. 

2 Houston & North Texas Motor Freight 
Lines v. IBT, Local 886, 1 LC § 18,224, 24 F. 
Supp. 619 (DC Okla., 1938). 
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being is not a commodity or article 
of commerce.”’ It further provided 
that: “Nothing contained in the anti- 
trust laws shall be construed to for- 
bid the existence and operation of 
labor, agricultural or horticultural or- 
ganizations ... nor shall such organi- 
zations be held or construed to 
be illegal combinations or conspira- 
cies in restraint of trade, under the 
anti-trust laws.” 


Labor greeted the Clayton Act as 
its bill of rights and release from the 
misused provisions of the Sherman 
Act. Gompers, the then president of 
the American Federation of Labor, 
referred to the Clayton Act as Ameri- 
can labor’s Magna Charta. 


The Clayton Act not only exempted 
labor organizations from the provi- 
sions of the antitrust laws, but specifi- 
cally limited the issuance of injunctions. 
Section 20 of the act provided in part, 
that injunctions against labor unions 
shall not be issued “unless necessary 
to prevent irreparable injury to prop- 
erty, or to a property right for 
which injury there is no adequate 
remedy at law....” 


The widely hailed “Magna Charta” 
became another statute used 
very effectively to achieve the same 
injunctions which were thought to 
have been eliminated by the act. In- 
stead of claiming that a union is a 
conspiracy per se, an employer now 
simply had to allege in his application 
that an injunction is “necessary to 
prevent irreparable injury to prop- 
erty, or to a property right” and the 
provisions of the act were satisfied. 


soon 


The Sherman Act, which did not 
contemplate labor, was turned into a 
weapon against it. The Clayton Act 
which sought to protect labor was 
also turned into a weapon against it. 
Although somewhat limited, an em- 


ployer could still get a temporary in- 
junction, ex parte. 


Norris-LaGuardia Act * 

again raised the 
against the dreaded injunction, and 
after 18 years of further agitation and 
lobbying it succeeded in getting the 
Norris-LaGuardia Act: “An Act to 
amend the Judicial Code and to define 
and limit the jurisdiction of courts, sit- 
ting in equity, and for other purposes.” 


Labor struggle 


The Norris-LaGuardia Act, although 
not eliminating injunctions, greatly 
limited the powers of federal courts 
to issue them. 

Section 2 held that “under prevail- 
ing economic conditions the 
individual unorganized worker is com- 
monly helpless to exercise actual liberty 
of contract and to protect his freedom 
of labor... therefore... the following 

limitations upon the 
jurisdiction and authority of the courts 

.are... enacted.” 

Section 7 of the act then set forth 
a series of labor activities which may 
not be enjoined and a procedure to be 
strictly followed by applicants for in- 
junctions, before the court may take 
jurisdiction of the matter. It pro- 
hibited the granting of injunctions 
without notice to all parties, includ- 
ing the authorities charged with main- 
taining law and order, and “except 
the testimony of witnesses 


after 
in open court (with opportunity for 
Among other 


cross-examination) ... .” 
limitations: an injunction, if issued 
in a labor dispute, must be limited 
only to “the person or persons, asso- 
ciation, or organization commit- 
ting the . . . act or actually authorizing 
or ratif ying the same after actual knowl- 
edge thereof (Section 7(a)). 
(Italics supplied. ) 

It also provided that: “No officer 
or member of ... and no... organi 





*29 USC Secs. 101-115. 
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zation shall be held responsible 
or liable . . . for the unlawful acts of 
individual officers, members, or agents, 
except upon clear proof of actual 
participation in, or actual authoriza- 


tion of, such acts .’ (Section 6). 


Thus, the Norris-LaGuardia Act 
limited: (a) the scope of injunctions; 
(b) the power of the courts to issue 
ex parte restraining orders; (c) the 
responsibility of unions for unlawful 
acts of individuals; and (d) the juris- 
diction of courts to issue injunctions, 
wheie the police authorities are able 
to enforce law and order. 


The Norris-LaGuardia Act was the 
first major labor legislation to limit 
the scope of injunctions in labor dis- 
putes and give labor some measure of 
power to “exercise actual liberty of 
contract and to protect his freedom 
of labor.” 


National Labor Relations Act ° 


The National Labor Relations Act, 
entitled: “An Act to diminish the causes 
of labor disputes burdening or obstruct- 
ing interstate and foreign commerce 

adopted July 5, 1935, was a 
further step in the direction of equal- 
izing the economic powers of labor 
with that of management. It was 
based on the findings as set forth in 
Section 1, that: “The denial by 
employers of the right of employees 
to organize and the refusal by em- 
ployers to accept the procedure of 
collective bargaining lead to strikes 
and other forms of industrial strife 
or unrest, which have the intent or the 
necessary effect of burdening or ob- 
structing commerce.... 


“The inequality of bargaining power 
between employees who do not pos- 
sess full freedom of association . . . and 
employers substantially burdens 
and affects the flow of commerce . 


“Experience has proved that pro- 
tection by law of the right of 
employees to organize and bargain col- 
lectively safeguards commerce % 

The act then: set forth the rights 
of employees (Section 7); declared 
certain acts of employers as unfair 
labor practices (Section 8) ; established 
a Board for administering and enforc- 
ing the act (Section 3), for certifying 
collective bargaining agents (Section 
9) and for preventing unfair labor 
practices (Section 10). 

Section 13 of the act specifically 
provided that: “Nothing in this Act 

shall be construed so as to 
interfere with or impede or diminish 
in any way the right to strike, . . .” thus 
eliminating any possible claim that the 
act obviated or was intended as a 
substitute for the right to strike. 

The National Labor Relations Act 
had a tremendous effect on the growth 
of trade unionism in the United States 
and the stabilization of labor rela- 
tions. This, in turn, played an enor- 
mous role in keeping our industries 
rolling at full speed during World 
War II and in helping to win it. 


Taft-Hartley Act ° 

Then came the Taft-Hartley Act, 
known as the Labor Management Re- 
lations Act of 1947, and with it the 
amendments to the National Labor 
Relations Act. 

Its purpose is “to amend the Na- 
tional Labor Relations Act, to provide 
additional facilities for the mediation 
of labor disputes affecting commerce, 
to equalize legal responsibilities of labor 
organizations and employers, and for 
other purposes (Italics sup- 
plied.) 

The amendments of the National 
Labor Relations Act affecting our dis- 


cussion were: 





529 USC Sees. 151-168. 
29 USC Secs. 141, 142-144, 171-188. 
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(1) Inclusion of labor organizations 
in the definition of “persen.” * 


(2) Addition of a new paragraph 
to Section 2, entitled “Agency Test,” 
which provides that in determining 
‘agent” of another, 


‘ 


whether one is an 
“the question of whether the specific 
acts performed were actually author- 
ized or subsequently ratified shall not 
® (This directly con- 
the Norris- 


be controlling.” 
tradicts Section 6 of 
LaGuardia Act.) 


(3) Addition to Section 7—‘Rights 
of Employees’ —“the right [of an em- 
pleyce} to refrain from any or all of 
(self-organization, 


such _ activities” 


etc.).° 

(4) Addition of 
section known as “Union Unfair Labor 
Practices,” subdivision (1) of which 
makes it an unfair labor practice “to 
restrain or coerce (A) employees in 
the exercise of the rights guaranteed 


an entirely new 


7 10 


in section7.... 


Addition of a new subdivision 
to Section 10, giving the National 
Labor Relations the power 
“upon issuance of a complaint . . . to 
petition any district court of the United 
States . for appropriate temporary 
relief or restraining order ” and 
giving the courts jurisdiction to issue 
injunctions and restraining orders 
upon such application pending the 
determination of the charges 
tained in the complaint" (Section 
10(j)). 


Thus, in addition to placing certain 
labor organizations 
prohibiting certain 


(5) 


,oard 


con- 


restrictions on 
and_ specifically 
strikes and picketing (Sections 9(f), 
(g) and (h)), and imposing a set of 
unfair labor practices on unions, the 
Taft-Hartley Act abolished the pro- 
tection against injunctions contained 
in the Norris-LaGuardia Act, and 





*29 USC Sec. 152(1). 
*29 USC Sec. 152(13). 
*29 USC Sec. 157. 
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made unions and their officers fully 
responsible for acts of individual mem- 
bers regardless of whether such acts 
were authorized or not. 


Under common law and numerous 
state statutes, unincorporated asso 
ciations could not be held liable for 
acts of their members or officers, un- 
less such acts were either authorized 
prior to commitment or ratified by the 
membership thereafter. Section 6 of 
the Norris-LaGuardia Act enacted that 
law into federal statutes affecting 
labor relations. Section 2(13) added 
by Taft-Hartley to the National Labor 
Relations Act, 
the law of agency as affecting labor 
relations. Thus, while under common 
law, and under the Norris-LaGuardia 
Act, in order to hold an unincorpo- 
rated association liable for acts of its 
officers and/or members, it must be 
alleged and proved that 
were authorized or approved by the 
membership, such and 
proof are no longer needed in labor re- 
lations. A labor union may, under the 
Taft-Hartley Act, be charged with 
responsibility for any act of any of 
its members in the field of labor rela 
tions regardless of whether such act 


specifically changes 


such acts 


allegations 


was authorized or approved. 


Under this new “Agency Test” 
coupled with Section 8(b)(1) and the 
Board’s holding that Section 7 of the 
act applies to activities by strikers in 
lawful and protected strikes, almost 
any conceivable act by a member or 
officer of a union on the picket line to 
help further the strike may be declared 
an unfair practice, and the union 
charged with responsibility thereof. 
A strike is a concerted activity on the 
part of a union and its members to 
refuse working for the struck em 
ployer. It necessarily must try to con 
vince and influence all employees to 


* 29 USC Sec. 158(b)(1)(A). 
* 29 USC Sec. 160(j). 





respect the strike and picket line and 
to fill the struck jobs. This has been 
and is the purpose of a strike and a 
picket line. Under the vague termi- 
nology of Section 8(b)(1)(A) almost 
any attempt to convince an employee 
either on the picket line or away from 
it, may be interpreted as “restraint or 
coercion” and subject the union to an 
unfair labor charge and the issuance 
of a Board complaint. The Board has 
held that mass picketing is a form of 
“restraint or coercion” and therefore a 
violation of Section 7 and 8(b)(1)(A). 
In view of the fact that a determina- 
tion of what is mass picketing de- 
pends on the circumstances involved 
and on the subjective attitude of the 
individual deciding the question, any 
picketing of more than one or two 
may be considered as “mass picket- 
ing’ and be subject to a charge and 
complaint. The Board, by its as- 
sumption of the right and duty to 
“prevent” any and all forms of actual 
or threatened violence, regardless of 
whether the local police is capable of 
and does cope with the problem, may 
issue a complaint on a mere charge 
of the employer or anyone claiming 
to have been “threatened” or “in- 
timidated.” 


The Board may also issue a com- 
plaint on charges of acts other than 


mass picketing and actual or threat- 
ened violence: as economic threats, 
threats of future reprisals, etc. 


Thus, the Board can issue com- 
plaints on almost every conceivable 
charge, and in view of the fact that 
strikes are a means of struggle and 
contest and usually evoke emotional 
strain, excuses for charges can easily 
be found or manufactured by em- 
ployers.”” 


Norris-LaGuardia Act 
and Section 10(j) 


Section 10(j) eliminated the 
vestige of protection against strike- 
breaking by injunctions. It gave the 
Board the power “upon issuance of 
a complaint,” to petition the district 
court “for appropriate temporary re- 
lief or restraining order.” The court 
merely has to “cause” notice to be 
served upon the defendant or de- 
fendants’** and thereupon assumes 
jurisdiction to grant such relief as it 
deems “just and proper.” Except for 
causing notice to be served upon the 
defendant or defendants, the court is 
not limited in any way, either in the 
method or form of the relief. It is 
not bound to hold hearings, is not 
limited to any facts nor to any scope. 
On the question as to the contradic- 


last 





"The recent decisions of the Board in 
IBT, Local 175, 1960 CCH NLRB § 9055, 128 
NLRB 57 (August 9, 1960) and /BT, Local 
901, (Union de Trabajadores), 1960 CCH 
NLRB 9108, 128 NLRB 116 (August 26, 
1960), wherein the Board found the unions 
guilty of violation of Section 8(b)(4)(A) 
in protected strikes where there was no 
mass picketing or violence, merely because 
the pickets did not carry signs to show that 
the picketing is limited solely to the pri- 
mary employer, endangers even’ protected 
strikes and picketing. 

Member Fanning in his dissenting opinion 
in Local 175, concurred in by Member Bean, 
said in part: 

“Careful consideration of the cases cited 
above persuade me that the majority [of 
the Board] is mistaken. If they are not, 
then virtually all picketing must be for- 
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bidden under this Section [8(b)(4)(A)], 
contrary to the Congressional protection of 
the right to strike guaranteed in Sections 
7 and 13. Ten years ago the Board said 
in Schultz Refrigerated Service, Inc., 87 
NLRB 502, cited with approval by the Su- 
preme Court in NLRB v. Drivers Local 639 
(Curtis Bros. Inc.), 45 LRRM 2975, 
note 9: ‘Plainly, the object of all picketing 
at all times is to influence third persons to 
withhold their business or services from the 
struck employer. In this respect there is no 
difference between lawful primary picketing 
and unlawful secondary picketing proscribed 
by Section 8(b)(4)(A).’” 

*In Douds v. Anheuser-Busch, Inc., 20 LC 
{ 66,405, 99 F. Supp. 474 (1951), the court 
held that service by the Board is sufficient 
compliance with the notice requirement. 


foot- 
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tion between Section 10(j) of the 
NLRA, as amended, and the provi- 
sions of the Norris-LaGuardia Act, 
the district courts held that Section 
10(j) and Section 10(h) of the act, 
being both part of the same section, 
are complementary to each other, and 
the Act is inap- 


plicable." 


Norris-LaGuardia 


Section 10(h) provides in part: 


“When granting temporary 
relief enforcing, modifying 
or setting aside an order of the 
Board, as provided in this section, the 
jurisdiction of courts shall not 
be limited by the Act re | Norris 
LaGuardia]. (Italics supplied.) 
Sections 10(a) to 10(1) 
which were part of the National Labor 
Relations Act as adopted in 1935, deal 
with the powers of the Board to pre 
vent unfair labor practices, and the 
complaints, 


inclusive, 


procedures of issuing 
holding hearings, issuing orders after 
such hearings, and applying to the 
courts for enforcement of its orders. 
Section 10(h) therefore could be ap 
plicable only to injunctions or other 
relief in connection with the enforce 
ment of Board orders. And the courts 
originally so held.’® 
Furthermore, Sections 10(e) and 
(f) of the original act provide for en- 
forcement proceedings to be brought 
in the United States Court of Appeals, 
while Section 10(j) confers jurisdic 
tion on the district courts. Thus, 
there is a procedural distinction be 


“ Douds v. IBT, Local 294, 13 LC 464,214, 


Supp. 414 (DCN. Y., 1948) 
Company, Inc. v. The 
United Garment Workers of America, 1 LC 
4 18,020, 21 F. Supp. 20 (DC Mo., 1937), 
the court in dealing with Section 10(h) said: 
“It was doubtless the thought of the Con- 
gress that where the National Labor Rela 
tions Board had exhausted its power, the 
court could then possess the jurisdiction to 
make effective the work of the National 
Labor Relations Board.” (Italics supplied.) 
In Food Clerks’ & Managers’ Union v 
Premier Food Stores, Inc., 1 LC 


5 F 


"In Oberman & 


Union 


Section 10(j) 


tween the original provisions of Sec- 
tion 10 and the amendments of the 
Taft-Hartley Act. If Congress in- 
tended to waive the provisions of the 
Norris-LaGuardia Act to proceedings 
under 10(j) as well as to proceedings 
under 10(e), the amendment should 
have so provided.’® 

The Norris-LaGuardia Act 
on the statute books and its provisions 
still apply to actions against unions 


is still 


by individual employers, but its ef 
fect lost. Why should an 
employer apply for an injunction di 
rectly and face the problems of the 
Norris-LaGuardia Act, when he can 
simply file a charge with the Board 
under &8(b)(1) and let the Board do 
all the for him? He not only 
gets his injunction quicker and surer, 


has been 


work 


but also saves the heavy legal fees 
involved in such an action, while get 
ting a much more sweeping decree, 
than he could get under the Norris- 
LaGuardia Act, even if successful. 
\lthough Section 13 of the act spe 
cifically provides that “[n]othing in 
this Act shall be construed as 
either to interfere with or impede or 
diminish in the right to 
a not affect the 
powers assumed by the Board under 
8(b)(1)(A) of the act.” A 
without picketing is worthless ; 


any Way 


dc eS 


strike 
pick- 
eting, can at all times be claimed as 
being coercive and restraining and 
enjoined on application of the regional 


director immediately after issuance of 


(CA-3, 1938), the 

court stated in part 
“As we Act [NLRA] subsection 
10(h) confines the exercise of this power to 
subsections 10(e) and 10(f). It follows that 
equity do not 
temporary 


read the 


courts sitting in have power 


to grant appropriate relief or a 

restraining order in cases involving a ‘labor 

dispute’ until the Board has filed its order.’ 
* This question as well as other issues in 

volved in 10(j) have not yet been fully 

settled by the United States Supreme Court 
" See footnote 12. 
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Effects of New Policy 
on Commerce and Protected Strikes 
In view of the fact that an NLRB 
complaint is usually based upon a 
charge and a preliminary investiga- 
tion by one of its field examiners, it is 
mainly a one-sided view of the facts 
involved. Only after a trial, where 
witnesses testify and are cross-exam- 
ined under oath can the trial examiner 
make his report, setting forth his find- 
In many 


ings and recommendations. 
finds 


instances, the trial examiner 
that the charges are unsubstantiated 
in fact or in law and dismisses them. 
In many cases the findings of fact and 
law of a trial examiner are reviewed 
and modified by the Board. 


Thus, a complaint issued by a regional 
director is by no means a determination 
of guilt. To be otherwise would be 
contrary to the entire concepts of our 
free judicial system. This basic con- 
cept was incorporated in the Norris- 
LaGuardia Act, which limited the 
equity power of courts in labor dis 
putes. While in equity suits, gen- 
erally, an injunction simply restores 
the parties to their status quo, thereby 


avoiding irreparable damages, an in- 
junction in a_ strike—prohibiting or 
limiting picketing or acts of peaceful 


mere 
violence 


persuasion on affidavits that 
such acts constitute has the 
opposite effect. It wrecks the strike, 
thereby causing irreparable injuries 
to the union and the strikers involved, 
while protecting the employer from 
the effects thereof. It not re- 
store the parties to their previous 
position of status quo, but aids one 
side to win over the other. An in- 
junction in a labor dispute, unless 
found to be justified after a trial and 
findings of facts and law, is a most 
potent weapon for breaking the strike. 


di eS 


History has shown it and labor has 
constantly been fighting against it. 
The effect of a preliminary injunction 
on the outcome of the strike is the 
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same whether granted on application 
employer or a government 
either can wreck the strike 


of an 
agency 


efforts. 


Now comes the 
cover of the amended provisions of 
the National Labor Relations Act, 
becomes the agent of employers to do 
what they were prevented from doing 
by the Norris-LaGuardia Act: apply 
obtain injunctions against 


Soard and, under 


for and 
striking unions upon the issuance of 
a complaint based on a mere charge 

without a trial and findings of fact. 


Of course, under the provisions of 
Section 13 of the act, the injunction 
may not order a discontinuance of the 
strike, a return to work or stoppage 
of all picketing, unless it is specifically 
prohibited by some other section of 
the act, but the mere granting of a 
temporary injunction prohibiting “mass 
picketing” and “any” other activity or 
“manner” of preventing or stopping 
employees from going to work, is suf- 
ficient to cause demoralization to the 
strike and destroy whatever economic 
value it may have. In view of the 
vagueness of the terms “mass picket- 
ing’ and “restrain and coerce,” almost 
anything may be deemed a violation 
of the temporary injunction and thus 
subject the union, its officers, mem- 
bers, attorneys, etc. to charges of con 
court the danger of 


tempt of and 


severe penalties. 


Court Decisions 


The issues of constitutionality and 
application of Section 10(j) have not 
yet been fully tested before the Su- 
preme Court of the United States. 


The district courts have mainly 
followed the policy of granting pre 
liminary injunctions and restraining 
orders in almost every application un- 
der 10(j). Until recently, however, 
most, if not all, of the injunctions ap- 
plied for under 10(j) involved either 
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a refusal to bargain,’* recognition of 
an uncertified union instead of a cer- 
tified one ’® and similar violations of 
the act. None of the cases reported 
under Section 10(j) were based on 
violation of 8(b)(1)(A) involving the 
conduct of a protected strike, although 
some contained, among others, charges 
of violence or mass picketing. In 
fact, until the issuance of Mr. Roth- 
man’s statement, the Board consciously 
refrained from invoking Section 10()) 
in complaints of so-called violence 
and mass picketing, except in “emer- 
gencies.” 7° Mr. Rothman’s statement 
of May 30, 1960, opened the flood 
gates for 10(j) applications in almost 
every “protected” strike situation. 
And the courts, on the basis of deci- 
sions to date, will grant them, for the 
only thing that the Board has to al- 
lege in its petition is: that a Board 
complaint has been issued on a charge 
and that there is “reasonable cause to 
believe” that a violation of the act 
has been committed.”? 


If, in addition to the temporary in- 
junction, obtained by the Board, the 
employer or some disgruntled union 
members succeed in getting a petition 
for decertification, which requires 
only 30 per cent of the employees in 
the bargaining unit, the process of 
placing the strike and the union in a 
tight strait jacket is fully completed. 
The injunction restricts and limits the 

* Penello v. UMW, 17 LC $65,591, 88 F 
Supp. 935 (DC D. of C., 1950). 

® Madden v. Cargill, Inc., 22 LC 
(DC IIL, 1952). 

*° NLRB Release, R-4, September 23, 1947 

In Douds v. IBT, Local 294, cited at foot- 
note 13, the court granted an injunction for 
the relief demanded, holding that it 
jurisdiction to grant such intermediate re- 
lief, without deciding which litigant is ulti- 
mately entitled to prevail. 

In that case the court also ruled that the 
Norris-LaGuardia Act made inappli- 
cable to applications under 10(j) by reason 
of Section 10(h) of the original NLRA, 
adopted in 1935. 

In Douds v 
Association, 31 


Section 10{j) 


{ 67,074 


has 


was 


International Longshoremen’s 
LC $70,376, 147 F. Supp 


effects of picketing; the strikers and 
their leaders are afraid to approach or 
speak to nonstrikers, lest it may be 
interpreted as “restraint” and “coer- 
cion” and made subject of a contempt 
pre ceeding ; the employer can sit back 
and refuse further negotiations with 
the union under the protection of the 
act, on the ground that a petition is 
pending before the Board to deter- 


mine the bargaining representative, 


while he continues his campaign of 
back-to-work movement and the hir 
ing of strikebreakers. The Board, on 
the other hand, refuses to process the 
petition on the ground that the pend- 
ing unfair labor charges may be used 
as a basis for an objection to the re 
sults of an election if such were held, 
and before it would process the peti- 
tion it must first dispose of the pend- 
usually takes 
months Thus, the 


striking union is caught in a squeeze 


ing charges. which 


and often years. 
play between an injunction based on 
unproved charges, a “justified” re 
fusal of the employer to further nego 
tiate or deal with the striking unions, 
and the prospect of a long uselessly 
drawn-out strike while facing the em 
ployer’s back-to-work movement and 
campaign for replacement of strikers. 
The striking union can only do one 
of two things: capitulate immediately 
and call off the strike, or, continue 
103 (DC N. Y., 1956) aff'd, 31 LC ¥ 70,496 
CA-2, (1957), 241 F. 2d 278, Judge Bryan, 
in granting an injunction Section 
10(j) said in part 

“The sole 
whether there was reasonable cause to be 
lieve that the Act, as set 
forth in the complaint, has been committed 


> ; o 
snloe 2 
Bowles 7 


under 


issue to be determined is 


violation of the 


Montgomery Ward & Co., 7 Cir., 
143 F. 2d, 38, 42. It 

determination as to the 
the complaint, that question being one to be 


does not involve a 


ultimate merits of 
determined by the Board itself.” 

see also: Madden v. Cargill, Inc., cited at 
footnote 19; Evans v. International Typo- 
graphical Union, 14 LC 9 64,411, 76 F. Supp 
881 (DC Ind., 1948); Penello v. UMW, cited 
at footnote 18 
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¢, 


against insurmountable odds_ until 
every one of the strikers has returned 
to work individually or has been re- 
placed by strikebreakers. 


The purpose of the act—to avoid in- 
terference with interstate commerce 
by equalizing the economic bargain- 
ing powers of labor and management 
and guaranteeing the right to “self- 
organization,” “concerted activities” 
of (Section 7) and to 
“strike” (Section 13)—thus becomes a 
mere mockery. The employers are 
handed a more powerful weapon than 
they ever had before; the bargaining 
power of the unions is almost nulli 
fied, and industrial stability and unin- 
terrupted flow of commerce as sought 
to be established by the act is wrecked 
and may result in very serious conse- 


employees 


quences unless remedied in time. 


Did Act Contemplate 
Such Role for Board? 


If Section 13 of the act is to mean 


anything at all, it must be construed 
as being a limitation of the powers of 
the Board to interfere in protected 


strikes and picketing. The act, es- 
pecially as amended by the Landrum- 
Griffin bill, specifically prohibits some 
strikes and picketing (Sections 8(b) 
(4), 8(b)(7)). In some types of pick 
eting, the Board is directed to apply 
for injunctive relief; in others the 
3oard may issue a complaint under 
Section 8(b) and apply for an injunc- 
tion. The question remains whether 
Section 8(b)(1)(A) is so broad as to 
include a determination by the Board 
of the number of pickets to be per- 
mitted and the assumption by the 
3oard of the police powers of the 
state in the prevention of violence or 
other criminal acts. 

Violence is reprehensive either on 
or off the picket line. But the pre- 
vention and/or punishment for such 
acts are within the province of the 
respective police authorities. They 
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are specifically charged with the pre- 
vention of violence and other crimes. 

The courts, after trial, 
whether a crime has been committed, 
who is guilty of it and what punish 
ment to mete out. Only where the 
police are unable to keep law and 
order and prevent violence may a lim 
ited injunction be issued under the 


determine 


Norris-LaGuardia Act. In most cases 
the police, usually with the aid of 
union representatives, work out the 
mode and number of pickets to be 
stationed at the various gates, so as 
not to interfere with ingress and 
egress. In addition, the police usually 
assign some of its staff to patrol and 
watch the areas to prevent possible 
violence, and arrest individuals against 
whom charges of violence are made. 
In numerous cases, violence is com 
mitted, not by the union or any of its 
members, but by those opposing the 
strike and seeking to provoke inci- 
dents. The to prevent 
that too. 


police seek 


Does the Board, in face of all such 
precautions have to intervene? Did 
Section 8(b)(1)(A) contemplate mak 
ing any friction or flare-up of temper 
and emotion, which is common in any 
mass activity and concerted action, as 
a basis for an unfair labor charge 
against the union whole and 
against all its members? Did the act 
intend to invest the Board with police 
power regulations, thereby pre-empt- 
ing the field of police power from the 
states? The Board answered this 
question in the affirmative and the 
courts sustained it. 


as a 


But does the assumption by the 
Board of jurisdiction over picketing 
and violence in protected strikes also 
imply that it may resort to the use of 
Section 10(j) in such situations in 
disregard of the protection of the 
Norris-LaGuardia Act? Does Sec- 
tion 10(j) intend to deprive legitimate 
strikers of the protection of the Nor- 
ris-LaGuardia Act and thereby move 
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the clock back from the 60’s to the 
early 20's? 

If the position of the Board and 
its General Counsel should be 
tained by the United States Supreme 
Court, the Labor Management Rela- 
tions Act will become the most 
modern strikebreaking and_ union- 
busting weapon that ever came the 
Not only will the 


against 


sus- 


employer's way. 


method be used 


injunction 
statutory-proscribed strikes and pick- 
eting, but protected strikes will be so 
limited and emasculated that they will 
lose all effect and power. And, if in 
addition to the injunction, the em- 


still imposed on him—that of collec 
tive bargaining with the certified rep- 
resentative of his employees. 

The order of the General Counsel 
to use Section 10(}) in 
strikes deprives the union of the last 
vestiges of the National Labor Rela- 
tions Act, makes a mockery of the 
intent of the act to equalize the bar 
between manage- 


protected 


gaining strength 
ment and labor, and can only serve to 
increase industrial unrest and inter 
ruption of the flow of commerce in- 
stead of decreasing it. It strengthens 
the economic power of management 
to a far greater extent than it had 


before the adoption of the act, and 
sets the clock back to the pre-Norris 


[The End] 


ployer will succeed in getting a de- 
certification petition filed, he will even 


be able to evade the one obligation LaGuardia period. 


BUSINESS MACHINE EXPORTS CLIMB 


According to the Business Equipment and Service Industries 
Division, Business and Defense Services Administration of the Depart 
ment of Commerce, exports of business machines from the United 
States in the first six months of this year totaled $94,094,598, an in- 
crease approximating 34 per cent over the $70,223,674 reported in the 
first half of 1959. An anaiysis of the Bureau of the Census statistics 
indicates that if the first half rate continues through the remainder of 
the year, the total exports for 1960 will approach $197 million. 

Although all of the major business machine commodity groups 
contributed to the increase, three major groups (punched card, elec- 
tronic computers, and bookkeeping and accounting machines) repre 
sented 61 per cent of the total value of the exports, and 63 per cent of 
the increase over the 1959 period. The gains in exports of this ad 
vanced-type equipment reflects a general upgrading trend of the export 
market for business machines. 

Punched card equipment led the other commodities, while elec 
tronic computers also showed significant gains. Bookkeeping and 
accounting machines, the leading commodity group last year, con- 
tributed about 21 per cent of the total value for the first half year 
exports, but accounted for only 9 per cent of the total gain over the 
same period last year. The adding machines group also showed a 
substantial increase, but this was accounted for by parts exclusively. 

The business machines exports were widely distributed, going to 
more than 100 countries. Europe, our leading competitor for world 
markets, is also the best export market for United States machines. 
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Multiemployer Pension, 
Profit-Sharing and Stock Bonus Plans 


By ISIDORE GOODMAN 





This article, presented as a speech before the Seattle Chapter of the 
Western Pension Conference in Seattle, Washington, on November 9, deals 
with multiemployer plans and the tax treatment of them. The views of 
Mr. Goodman, chief, Pension Trust Branch, National Office, Internal Reve- 
nue Service, are not necessarily those of the Internal Revenue Service. 





TAX-EXEMPT EMPLOYEES’ TRUST must, in meeting the 
applicable requirements for qualification, be part of a pension, 
or stock bonus plan of an employer for the exclusive 
employeés or their beneficiaries.’ Since the Internal 


profit-sharing, 
benefit of his 
Revenue Code uses the singular in referring to “an employer,” a ques- 
tion naturally arises whether two or more employers. may join in a 
single plan and trust. They may, provided that the applicable require- 
ments are otherwise met.° 

A common variety of multiemployer plan is that of parent 
and subsidiary companies. That category, however, is not exclusive. 
A single plan and trust may be used by a group of employers, regard 
less of their degree of affiliation, but each employer separately must 
satisfy the requirements for qualification and deductions.* In other 
words, it is necessary to establish that the applicable requirements are 
met by each employer as if he adopted and maintained the plan 
exclusively. 

Among other types of multiemployer plans are those which are 
usually established through collectively bargained contracts and con- 
sist of industry-wide and area-wide plans. An industry-wide plan is 
a single plan adopted in a particular industry by all subscribing 
employers, some of whom are located in areas within the jurisdiction 
of more than one district director’s office. It is the industry which 
is the controlling factor; geographical boundries are ignored. An 
area-wide plan is similarly a single plan but is adopted by all subscrib- 
ing employers in a particular locality, regardless of industry. Here, 
the area, not the industry, is the determining factor. 





* Code Sec. 401(a). 

* Reg. Sec. 1.401-1(d). 

*PS 14, August 24, 1944. 

* Rev. Proc. 56-12, Sec. 2.02(c), 1956-1 CB 1029. 
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A combination arrangement, con- 
sisting of individual trusts under sepa- 
rate plans, but which pool their funds 
for investment purposes through a 
master trust,® made its appearance in 
recent years. In this type, the assets 
in the individual trusts are usually 
not sufficient to provide for the econ- 
omies of large-scale operations and 
investments. Hence, many small trusts 
turn their individual assets over to a 
master trust in exchange for certifi- 
cates of participation. With this com- 
bined strength, the master trust then 
acts in a unified position for the com- 
mon interests of its members. 

types of 
the 


There are various other 
multiemployer plans, but 
riding consideration of each is that 
requirements of the 
Internal be met 
by the participating employers. It is 
the purpose of this paper to highlight 
some of the tax problems which are 
establishing 


over- 


the applicable 
Revenue Code must 


usually encountered in 
and administering such plans and to 
indicate the appropriate solutions. 


Collectively Bargained Plans 

The wage and salary stabilization 
controls during World War II days 
helped to arouse an interest in pen- 
sions as an incident of collective bar- 
gaining. The National War Labor 
Board determined that an employer 
was required to obtain the wunion’s 
consent to a reduction in benefits or 
privileges, during the term of a union- 
negotiated contract, provided under a 
voluntarily established noncontribu- 
tory plan. Further impetus was sub- 
sequently added under decisions of 


> Cited at footnote 4, Sec. 2.02(d). 

* Pacific Telephone and Telegraph Company, 
NW LB Release B-1888X, October 15, 1945 

* Matter of Inland Steel Company,77 NLRB 
1 (1948); Inland Steel Company v. NLRB, 
15 LC § 64,737, 170 F. 2d 247 (CA-7, 1948); 
336 U. S. 960, 69 S. Ct. 887 (1949). 
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the National Labor Relations Board 
and court affirmations which held that 
pension and retirement benefits came 
within the category of “wages” and, 
as such, were proper subjects of col 
lective bargaining.’ Similarly, profit- 
sharing * and stock bonus plans ” 
held to be subject to collective ba‘ 


gaining. 


were 


Collectively bargained plans usually 


appear in three general categories, 


namely: (1) individual contract plans ; 
(2) industry-wide plans; and (3) area- 
wide plans. Plans under contracts 
with individual employers are similar 
to those established without union 
participation, except that coverage in 
cludes employees within a collective 
Such plans do not 
Both 


bargaining unit. 
present multiemployer problems. 


the industry-wide and area-wide plans, 
however, are single plans which cover 


the employees of several or many 


employers, depending on the size of 
the industry or area involved. 

and 
plans 


Definiteness 
negotiated 


Permanency, 
Soundness.— Many 
of the industry-wide and area-wide 
types presented unique problems as to 
permanency, definiteness and sound 
ness, which are requisites of a quali 
fied plan. The Income Tax Regulations 
point out that the term “plan” implies 
a permanent, as distinguished from a 
temporary, program.’ A negotiated 
contract, however, is for a fixed term. 
Query: Is a plan established under a 
contract which is to run, for example, 
plan? 


for three permanent 


Furthermore, a qualified pension plan 


years a 


provides systematically for the pay 
ment of definitely determinable bene- 


* Black-Clawson Company, 103 NLRB 928 
(1953); enforcement denied on another ground, 
25 LC § 68,188, 210 F. 2d 523 (1954) 

’ Richfield Oil Corporation and Oil Workers 
International Union, CIO, 29 LC | 69,690, 
231 F. 2d 717 (CA-9, 1956); enforcing 110 
NLRB 356 (1954); cert. den., 351 U. S 
909, 76 S. Ct. 695 (1956). 

” Reg. Sec. 1.401-1(b) (2) 





fits.1' It is usual in negotiated plans, 
especially if the industry-wide type, 
to combine a fixed benefit with a 
cents-per-hour, or per-unit, rate of 
contribution. Under such circumstances, 
a question arises whether benefits can 
definitely be determinable since they are 
dependent on stated contributions. 
The Regulations also provide that re- 
tirement benefits under a qualified 
pension plan are generally measured 
by, and based on, such factors as years 
of service and compensation received 


by employees.'* With a benefit which 


remains fixed regardless of compen- 
sation and years of service beyond a 
prescribed minimum period, and with 


of contributions, the 
soundness of the plan comes into 
question. Each of the foregoing prob- 
iems, however, is susceptible to solu- 
tion in accordance with the applicable 


a stated rate 


provisions. 

First, as to permanency, it should 
be observed that the contract is merely 
the through which the 
plan is created. Thereafter, the plan 
has an existence of its own and may 


instrument 


continue on a permanent basis not- 
withstanding the limited duration of 
the contract. Plans may generally 
contain reservations for modification 
or termination and discontinuance of 
contributions.’* The negotiated plan 
is no different in this respect. In fact, 
it is even more enduring. It may not 
be terminated prior to the expiration 
of the contract without mutual con- 
sent. Having come into existence, it 
may continue indefinitely, thus com- 
plying with the requirement as to 
permanency."* 

There are, however, plans under 
which contributions run concurrently 
with the contract; when the contract 


expires contributions cease. Is such 
a plan permanent? Here, the 
answer is that it may be. For exam- 
ple, an employer may establish a plan 
only for former employees *° and fund 
the benefits with a single contribu- 


Deductions for such contributions 
16 


too, 


tion. 
are spread over a period of years, 
but if the applicable requirements are 
met, the qualification of the plan is not 
adversely affected solely for the rea- 
son that no further contributions will 
be made. The retired employees are 
to receive the prescribed benefits 
which have been fully paid for with 
the single contribution, and such bene- 
fits are to continue for life for each 
participant. Consequently, the plan is 
as permanent as any of such partici- 
pants can desire—each collects for as 
long as he lives. 

So it is with the negotiated plan 
under which contributions may be 
limited for the term of the contract. 
The contributions are to pay for bene- 
fits of employees who retire during 
the contract term. The plan for em- 
ployees who can retire within the pre- 
scribed term is just as permanent for 
them as is the plan covering only 
former employees. 

As for definiteness and soundness, 
it should be observed that among the 
conventional types of pension plans, 
either the benefits are determinable in 
advance as, for example, in fixed- 
benefit and unit-benefit plans, or a 
definite contribution rate is provided 
as in the money-purchase type of plan. 
In such plans, only one element is the 
determining factor, prescribed bene- 
fits or a stated rate of contributions, 
but not both. 


If the benefits are to be in a stated 
amount, or computed in accordance 





™ Reg. Sec. 1.401-1(b) (1) (i). 
™ See footnote 11. 
* Reg. Sec. 1.401-1(b) (2). 
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“PS 64, November 9, 1950; reissued and 
supplemented by Rev. Rul. 55-681, CB 
1955-2, 585. 

* Reg. Sec. 1.401-1(b) (4). 

* Code Sec. 404(a)(1)(C). 
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with a specified formula, contributions 
are made which, together with the 
increments thereon, are actuarially de- 
termined to be sufficient to fund such 
benefits. The contributions are made 
in accordance with the appropriate 
funding method, based on actuarial 
factors and assumptions, and are not 
geared to a preset rate. If, on the 
other hand, it is desired that a stated 
rate of contributions be used as, for 
example, a specified percentage of 
compensation of participants, the 
benefits are not fixed but are such as 
the accumulated funds will provide. 
Where, however, both the benefit and 
contribution factors are prescribed, a 
question whether the 
stated rate of contributions can pro- 
vide the prescribed benefits. 


arises as to 


It thus becomes 
tablish by actuarial 
the relationship between prescribed 
contribu 


necessary to es- 
computations 


benefits and stated rate of 
tions. If such computations are pre- 
pared and establish the sufficiency of 
the preset contributions, the plan which 
provides for this combination of fixed 
benefits and stated rate of contribu- 
tions may satisfy the requirements as 
to definiteness and soundness. 

The 
employers, has the actuarial compu- 
17 


employer, or association of 


tations made and certifies: 

(1) That such computations indicate 
that the expected contributions dur- 
ing the period covered by the contract 
will be not less than the full cost 
of prospective pensions for those em- 


(a) 


ployees who may retire under the 
plan during the contract period nor 
(b) the plus interest 
accruing on the unfunded past service 


normal cost 


cost for all employees under the plan 
during such period; and 

(2) That the methods and assump- 
tions used in such computations, and 


the results thereof, are accepted by the 
employer, or employers, as reasonable. 

The certification relates to the actu- 
arial computations and does not auto 
matically establish that the plan is 
definite and sound. An audit is not 
usually made when a plan is submitted 
advance determination as to 
Hence, a favorable de 


for an 


qualification. 
termination letter contains the caveat, 
“This determination, however, is not 
to be taken as an indication that the 


Internal Revenue Service is in 


way passing on the actuarial sound 


any 


ness of the plan or on the reasonable- 
ness of the actuarial computations.” 
These remain the responsibility of the 
employer who must satisfy himself as 
to the facts set forth in his certification. 

Applicability of Deduction Limita- 
tions.—It has heretofore been pointed 
out that employer contributions under 
a negotiated plan may be limited to 
the term of the contract. The allow 
able deduction, however, cannot ex 
ceed the cost of the benefits for the 
covered employees, subject to the ap 
plicable limitations.’* For example, 
under a plan in which there is no 
cut-off date, if the annual 
sation of all covered employees under 
the plan is $1.000.000. and of those 
who may retire within the term of the 
contract 1s $100,000, a contribution of 
$40,000, which not the 
5 per cent deduction limitation,’® applied 
to total compensation of $1,000,000, is 
deductible in full. On the other hand, 
if provision is made for termination 


compen 


does exceed 


of the plan upon expiration of the con 
tract and for a reversion to the em- 
ployer of any funds then remaining, 
after providing for ail liabilities to 
pensioners and those who may satisfy 
the requirements for pensions at such 
time, no more than $5,000, i. e., 
cent of $100,000- 
employees who may retire during the 


5 per 
compensation of 





" See footnote 14. 
* Code Sec. 404(a)(1). 
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*® Code Sec. 404(a)(1)(A). 





contract period—would be deductible 
under the same limitation. The de- 
duction is not restricted to the 5 per 
cent limitation. The level distribu- 


tion of the remaining unfunded cost 
of past and current service credits 
may be used,” or the deduction may 


be based on normal cost plus an 
amount not in excess of 10 per cent 
of the past service credits,*' as appro- 
priate. Regardless of the method 
used, however, only those factors 
which apply to the employees who 
can benefit under the plan are to be 
considered in computing the allow- 
able amount.” 
In a case in which the contract 
required the employer to contribute 
ten cents per hour worked by all em- 
ployees within a bargaining unit, to 
provide pensions upon retirement after 
a stated period of service, and which 
also provided that under no circum- 
stances can there be any reversion to 
the employer, under a plan which was 
established to run concurrently with 
the contract having a duration of five 
years, and indefinitely thereafter, it 
was held that the amount deductible, 
consisting of the normal cost plus 10 
per cent of the past service credits, 
was to be computed on the basis of 
factors applicable to all employees in 
the bargaining unit without restric- 
tion to only those employees who 
could retire within the five-year term 
of the contract.** 

Where terminal funding is used to 
provide benefits for employees upon 
retirement, deductions are similarly 
based on factors which are applicable 
to the covered employees. If the plan 
is to be cut off on expiration of the 
contract and benefits are provided 
only for employees who can fulfill the 
requirements for retirement during 
the contract period, the deductions are 
computed only with respect to that 


group.** If, however, the plan is estab- 
lished on a permanent and continuing 
basis, although the contract under 
which it was established is for a speci- 
fied term, the deductions are computed 
on the basis of factors applicable to 
all employees covered under the plan. 
Deductions are similarly computed 
where contributions commence five 
years prior to retirement notwithstand- 
ing that in a particular year no employee 
reaches retirement age and retires.*® 
The same rules apply to cases in- 
volving two or more plans under a 
For example, one plan 
pursuant to a 


single trust. 
may be established 
collectively bargained contract which 
requires employer contributions on a 
specified minimum basis for the term 
of the contract. The employer may 
discontinue contributions at any time 
thereafter, unless the contract is re- 
negotiated, and in the event of such 
discontinuance, no employee who had 
not by that time become eligible foi 
a pension would be entitled to any 
benefits under the plan. The second 
plan covers employees who are not in 
Funds which re- 
under the 


a bargaining unit. 
main from contributions 
negotiated plan, after providing pen- 

for employees who become 
eligible for retirement thereunder 
prior to discontinuance are to remain 
in the trust to meet liabilities under 
the second plan and any balance re 


sions 


maining on termination of the trust 
may revert to the employer after sat- 
isfying all such liabilities. 

This arrangement permits acceler- 
ated funding of benefits for employees 
in the second plan, and, therefore, de- 
ductions for. contributions under the 
negotiated plan are allowable, within 
the applicable limits, only with respect 
to those employees who can become 
eligible for retirement during the con- 
tract term. If the negotiated plan is 





» Code Sec. 404(a)(1)(B). 
** Code Sec. 404(a)(1)(C). 
2 PS 67, April 26, 1951, Cases 1 and 2. 
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continued beyond such term, the only 
employees who are considered cov- 
ered thereunder are those who could 
become eligible for retirement by the 
end of each taxable year, unless the 
plan is terminated sooner, and, if so, 
only those employees who become 
eligible before termination of the plan 
are considered covered thereunder.*® 


The point to be underlined with re- 
spect to deductions for contributions 
under plans established pursuant to 
contracts of limited duration is that 
deductions are computed on the basis 
of factors which are applicable only 
to the covered employees, that is, 
those who can qualify for benefits 
under the plan. 


Filing Requirements. — Deductions 
for contributions under pension, an- 
nuity, profit-sharing and stock bonus 
plans must be supported by appro- 
priate information attached to the ap- 
plicable tax returns, or transmitted 
for association with such returns within 
12 months after the close of the tax- 
able year, provided that a statement is 
filed setting forth the reasons why the 
information cannot be furnished with 
the return.”" In the case of a negoti- 
ated pension or annuity plan, however, 
established on an industry-wide or 
area-wide basis, in which employer 
contributions are geared to such de- 
terminable factors as man-hours 
worked or units purchased, the em- 
ployers may be relieved of filing a 
substantial part of the specified infor- 
mation if the trustee under the plan, 
or an authorized association of em- 
ployers, furnishes the required data 
for the entire group of participating 
employers.** 
Where the 
files the information on a group basis, 


trustee or association 


* Cited at footnote 22, Case 6. 

* Reg. -Sec. . 1.404(a)-2, particular 
graphs (a) and (d). 

* Rev. Rul. 56-657, 1956-2 CB 294, modi- 
fying Rev. Rul. 55-204, 1955-1 CB 300 


pafa- 


Multiemployer Plans 


“ach contributing employer may sup- 
port his own deduction by attaching 
a statement to his return: 

(1) Identifying the plan; 

(2) Showing the total contribution 
made during the taxable year; *° 

(3) Indicating that no other deduc- 
tions are claimed for contributions 
under other plans, but, if claimed, full 
information must be furnished as to 
such other plans; and 

(4) Pointing out that the trustee, 
or association, has undertaken to fur- 
nish all other information required. 

The filing of such statement, how- 
ever, does not preclude a district di- 
rector from requiring such additional 
information as he considers necessary 
to determine the allowable deduction 
or the qualification of the plan. 


Deductions for Contributions Under 
Multiemployer Plans Generally 
The conditions and limitations ap 
plicable to deductions for employer 
contributions are the same under multi- 
employer plans as for plans of single 
employers.*” Each contributing em 
ployer under a group plan must sat 
the requirements 
separately. 
problems usually encountered in col- 


isfy deduction 


' Some of the deduction 
lectively bargained plans have been 
discussed in the preceding section. It 
is appropriate at this point, however, 
to consider the of deduc 
tions under multiemployer plans gen 


treatment 


erally. 


Pension and Annuity Plans.— Where 


two or more employers participate 


in a pension or annuity plan it is 
necessary to determine the allowable 
cost deduction, as distinguished from 


” Reg. Sec. 1.404(a)-2(a) (9). 
® Code Sec. 404(a). 
* PS 14, August 24, 1944 





the amount of contribution, applicable 
to each. The deductions must be 
based on costs properly attrib ‘table 
to each if it is feasible to compute 
individual costs separately.** Thus, 


where contributions are designated, or 
are identifiable, to provide benefits for 
participating employees, each employer’s 
cost must be computed separately. 


If separate computations, however, 
are not feasible, as, for example, where 
there is a continual shifting of em- 
ployees between companies, an appro- 
priate allocation of the combir. d cost 
of past and current service say be 
acceptable under a proc: (J which 
is consistently followed. ich an al- 
location may be in proportion of covered 
payroll of each participating employer 
to total covered payroll of all employers. 
For example, if the total cost in a 
particular taxable year is $50,000, and 
compensation of participating employees 
of one of two employers is $400,000, 
and $600,000 for the other, the cost 
is allocated on the basis of $20,000 
and $30,000, respectively. 

Such an allocation is permissible 
provided that such employer meets 
his share of the cost as computed un- 
der the established procedure. Where, 
however, one employer fails to con- 
tribute its full share and allows its 
past service cost to increase, the re- 
sult will be that one company will 
ultimately be paying the cost of the 
other, and the procedure will not be 
acceptable. 


Profit-Sharing and Stock Bonus 
Plans.—Where a joint profit-sharing 
plan is maintained by two or more 
employers, each must make contri- 
butions out of own current 
accumulated profits, and, except in 
the case of a plan of an affiliated 
group, the contributions of each must 


its or 


be for the benefit of its em- 
ployees.** In the case of a profit- 
sharing plan, or a stock bonus plan, in 
which contributions are determined 
with reference to profits, of an affiliated 
group of corporations,** however, the 
profit-making corporations may make 
up a contribution for a loss member, 
under appropriate circumstances. 


own 


First, as to plans other than those 
of affiliated groups, the two requisites 
are that each employer must contrib- 
ute out of its own profits, and 
for the benefit of its own employees. 
A qualified profit-sharing plan con- 
templates a contribution out of profits.° 
This does not mean that profits must 
have been realized in the year in 
which the contribution is made. The 
contribution may be made out of 
earned surplus if a loss is sustained 
in the taxable year. The profit-mak- 
ing companies, however, may not con- 
tribute on behalf of employees of a 
company having neither current nor 
accumulated profits, except in the case 
of an affiliated group. Before a contri- 
bution under the plan may be deduct- 
ible, within the applicable limits, it 
must constitute an ordinary and nec- 
essary business expense, or an expense 
relating to the production of income.*® 
A contribution which does not benefit 
the employees of the contributing 
company, but the employees of an 
associated company, is not a business 
expense of the former, and, therefore, 
is not deductible. 

There is one exception, however, to 
this general rule. That applies to 
profit-sharing plans, and stock bonus 
plans providing for contributions 
geared to profits, maintained by a 
group of affiliated companies eligible 
to file consolidated returns, in which 
make-up contributions are permitted 





* PS 51—Pt. A, July 31, 1945. 

* PS 51—P. B, July 31, 1945. 

* Affiliated within the meaning of Code 
Sec. 1504. 
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Future water supply is a_ crucial 
problem to this nation. In 1957 a 
United States Geological Survey 
study revealed that 1000 communi- 
ties across the land were forced to 
restrict the use of water. This af- 
fected 15 out of 100 persons.— 
From the October, 1960 issue of 
Labor's Economic Review. 





to be paid by the companies having 
profits on behalf of employees of com- 
panies which have neither current nor 
accumulated profits.** If the com- 
panies qualify as an affliated group, 
it is immaterial whether all of them 
participate in the plan. 

The corporation for which the con 
tribution is made, however, must be 
required under the plan to make the 
contribution, but is prevented from 
doing so because it has neither cur- 
rent nor accumulated earnings or 
profits, or because such earnings or 
profits are insufficient to enable it to 
make the required contribution.** A 
definite predetermined formula for de 
termining the profits to be shared 
with employees * is no longer re 
quired as a condition for qualification 
of the plan.*° Such a formula, however, 
fixes the commitment and establishes 
whether a contribution is required.*' 
Hence, unless the plan contains a 
definite contribution formula there is 
no way of establishing whether a con 
tribution was required, and, if so, its 
amount, in order to determine whether 
the earnings or profits of any of the 
participating companies were sufficient 
to meet such amount. 

Where the applicable conditions are 
met, however, the make-up contribu- 


* Code Sec. 404(a)(3)(B). 

* Reg. Sec. 1.404(a)-10(a). 

"IT 3661, 1944 CB 315, 
Sec. 29.165-1(a) of Regs. 111 by T. D. 5422, 
1944 CB 318, and continued under Sec. 
39.165-1(a)(2) of Regs. 118. 

” Reg. Sec. 1.401-1(b) (1) Gi); T. D 
1956-2 CB 972. 


6189, 


Multiemployer Plans 


carried over into 


tion on behalf of the loss member is 
paid by the profit-making companies 
and is deductible by them to the ex- 
tent that it would have been deducti 
ble had it been made by the 
member.** In other words, the 15 per 
cent limitation is applied to compen- 
sation of covered employees of the 
Similarly, credit carry 


le ISS 


loss member. 
overs and contribution carry-overs * 
are determined by reference to the 
prior contributions and deductions of 
such Also, the 
member treats the contribution paid 
on its behalf as having been made by 
it for the purpose of determining sub- 
and 


loss 


loss member. 


sequent credit carry-overs con- 
tribution carry-overs. 

In order to constitute an affiliated 
group, the companies 


must be eligible to file a consolidated 


participating 


return but are not required to do so. 
If, however, a consolidated return is 
filed, it is immaterial which companies 
make the contribution on behalf of the 
loss member and claim the deduction 
therefor, or how the contribution or 
the deduction is 
them.** Where a consolidated return 
is not filed, the contribution which is 
each contributing cor 


allocated among 


deductible by 
poration is limited to that portion of its 
total current and accumulated earnings 
or profits. This portion iS adjusted for 
its contribution on behalf of its own em- 
ployees, which the prevented contri 
bution bears to the total current and 
accumulated earnings or profits of all 
participating companies having such 
earnings or profits, adjusted for all 
deductible contributions for their own 
employees. In making the allocation, 
current earnings or profits are com 
puted as of the close of the taxable 


“Reg. Sec. 1-404(a)-l(c); Rev. Rul. 56- 


366, 1956-2 CB 976, modifying IT 4055, 
1951-2 CB 30 

” Reg. Sec. 1.404(a)-10(b). 

* Mim. 6131, 1947-1 CB 21. 


“Reg. Sec. 1.404(a)-10(c) 





year without reduction for dividends, 
and accumulated earnings or profits 
are computed as of the beginning of 
the taxable year. The application of 
these rules may be illustrated by the 
following case: *° 

A profit-sharing plan is maintained 
by three affliated companies which 
qualify for filing, but do not file, a 
joint return. During the taxable year, 
Companies A and B sustained net 
losses of $10,000 and $5,000, respec- 
tively, while Company C realized a 
net profit of $75,000, resulting in a 
consolidated net profit of $60,000. At 
the beginning of the taxable year, 
Company A had a deficit of $140,000, 
while Companies B and C had earned 
surpluses of $105,000 and $175,000, re- 
spectively, making consolidated earnings 
and profits of $140,000. Combining 
the results for the taxable year with 
the opening balances produced a defi- 
cit of $150,000 for Company A, and 
earned surpluses of $100,000 and 
$250,000 for Coiapanies B and C, re- 
spectively, with total consolidated 
earnings and profits of $200,000. Com- 
pensation of participating employees 
was $200,000, $300,000 and $500,000, 
respectively, for Companies A, B and 
C, making a consolidated participat- 
ing payroll of $1 million. The plan 
required a contribution of 50 per cent 
of consolidated earnings and profits, 
to be allocated among participating 
companies in proportion of covered 
payroll of each to covered payroll of 
all. Hence, on the basis of a consoli- 
dated payroll of $1 million, the per- 
centages allocable to each were 20, 
30 and 50, for individual payrolls of 
$200,000, $300,000 and $500,000, re- 
spectively, of Companies A, B and C. 

On the basis of the above facts, a 
contribution of $30,000 is required by 
the group, that is, 50 per cent of the 
consolidated net profit of $60,000. If 
each company had not been prevented 





® Reg. Sem 1.404(a)-10(d). 
“* Reg. Sec. 1.404(a)-1(a) (1). 
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from making its allocable contribu- 
tion, Company A would have con- 
tributed 20 per cent of $30,000, or 
$6,000, Company B, 30 per cent, or 
$9,000, and Company C, 50 per cent, 
or $15,000. Company A, however, was 
prevented from making a contribution 
because it had neither current nor 
accumulated earnings or profits. Com- 
pany B had a loss for the taxable year 
of $5,000, but had a prior earned sur- 
plus of $105,000 and was, therefore, 
in a position to make its contribution 
of $9,000. Company C, with current 
profits of $75,000 and a prior earned 
surplus of $175,000, could, of course, 
make its contribution of $15,000. This 
leaves $6,000 that Companies B and 
C were to make up on Company A’s 
behalf. 

After deducting the contributions 
of Companies B and C for their own 
employees from their respective totals 
of current and accumulated earnings 
and profits of $100,000 and $250,000, 
B had a balance of $91,000 and C had 
a balance of $235,000, making a total 
of $326,000 for both. The allocation 
for each then is in the ratio of $6,000 
to $326,000 of the total current and 
accumulated earnings and profits of 
$91,000 and $235,000 of B and C, re- 
spectively. The result, accordingly, 
6/326 of 91,000, or $1,674.85; 
6/326 of 235,000, or $4,325.15. 
3 and C for A 


is: B 
and C- 
The total made up by 
is $6,000.00. 

Advance Payments. 
are allowable, within the applicable 
limits, for amounts contributed by an 


Deductions 


employer under a pension, annuity, 
stock bonus or profit-sharing plan, 
and for compensation under a deferred 
payment plan.** In the case of a 
trusteed plan, there must be a valid 
existing trust, recognized such 
under local law, pursuant to a plan in 
effect,*’ and the trust must be evi- 
denced by an executed written docu- 


as 


* Rev. Rul. 57-419, 1957-2 CB 264, modify- 
ing Mim. 5985, 1946-1 CB 72. 
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ment setting forth the terms thereof.** 
In the case of a non-trusteed annuity 
plan which is evidenced solely by con- 
tracts with an insurance company, the 
plan is not in effect until such con- 
tracts are executed and issued. Where, 
however, prior to the issuance of such 
contracts, the requisites of an annuity 
the plan being separate and apart 
are met, 


plan 
from the insurance contracts 
and appropriate steps have been taken to 
obtain the contracts and the plan has 
been independently established and 
announced to employees, the plan 
may be in effect for the purpose of 
meeting the qualification requirements.*® 

During negotiations for a collectively 
bargained plan, the rate of employer 
contribution may be agreed upon but 
the essential requisites of the plan 
may not have been completed before 
the close of the taxable year. Hence, 
a problem arises as to deductions for 
payments made by employers prior to 
the taxable year in which the plan is 
put into effect. 

In some cases, arrangements are 
entered into for employers to make 
payments to a temporary depository 
to be held pending the establishment 
of the plan and then paid over to the 
trustees appointed thereunder. Such 
payments to a temporary depository 
are not deemed to be contributions 
under a plan in effect, and, therefore, 
are not deductible. The contribu- 
tions, however, are deemed contributed 
and deductible, within the applicable 
limits, at the time the funds are irrev 
ocably turned over by the depository 
to the trustee of an exempt trust under 
a qualified plan.°° Thus, 
made prior to the establishment of the 


depx sits 


plan are not lost as deductions. They 
are prepayments which become con- 
tributions when the trust and plan are 
in effect and the necessary requisites 
met. 

“Mim. 6394, 1949-1 CB 118; Rev. Rul 


56-673, 1956-2 CB 281. 
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Pooled Funds 

Where individual trusts under sep 
arate plans poo! their funds solely for 
investment purposes through a master 
trust, the evolving arrangement may 
not, in a strictly technical sense, be 
categorized as a multiemployer plan. 
The individual concept is maintained 
since the participating employers con- 
their plans inde 


Since, however, a single 


tinue to 

pendently. 
fund is maintained by numerous em 
ployers, it is appropriate, for the pur 


operate 


pose of this discussion, to include the 


pooled arrangement in the over-all 


consideration of multiemployer plans. 


\ number of tax-exempt employees’ 


trusts under qualified pension and 


profit-sharing 
enough to permit a satisfactory diversi 


plans are not large 
fication of investment of their funds. 
In order to participate in large-scale 
investments and to share in the result 
ing economies from such operations, 
however, those who desire to do so 
join in pooling some or all of their 
funds in a group trust. The tax prob- 
lem here is whether such group trust 
can qualify as an exempt trust, and 
whether the separate plans and trusts 
can maintain their status for qualifi 
cation and exemption. 

A separate trust participating in a 
group trust provides that from time 
to time amounts contributed thereto 
may be transferred to and from the 
group trust. Accordingly, employer 
contributions, and also employee con 
tributions under a contributory plan 
are, in effect, made to the group trust 
which becomes part of each of the 
participating plans, and is so declared 


Also, the 


trust instruments creating both the 


in the respective plans. 


participating and group trusts provide 
that amounts shall be transferred from 
one trust to the other at the direction 


” Rev. Rui. 59-402, 1959-2 CB 122, modify- 
ing Mim. 6020, 1946-1 CB 74 
” Rev. Rul. 55-310, 1955-1 € 


B 45 





of the trustee of the participating 
trust. 

In providing for this arrangement, 
care must be exercised in meeting the 
following requisites: (1) The group 
trust itself must be adopted as a part 
of each participating employer's plan; 
(2) the group trust instrument must 
expressly limit participation to quali- 
fied and exempt pension and profit- 
sharing trusts; (3) the group trust 
instrument must prohibit any part of 
its corpus or income which equitably 
belongs to any participating trust 
from being used for or diverted to any 
purpose other than for the exclusive 
benefit of the employees or their bene- 
ficiaries, who are entitled to benefits 
under the participating trust; (4) the 
group trust instrument must prohibit 
assignment by a participating trust of 
any part of its equity or interest in 
the group trust; and (5) the group 
trust must be created or organized in 
the United States and must be main- 
tained as a domestic trust in the 
United States. 

Under the 
qualification the 
separate plans and trusts are not ad 
versely affected by the pooling of 
funds in a group trust created solely 
for the purpose of providing a satis- 
factory diversification of investments 
for the individual participating trusts, 
and the group trust also constitutes a 
qualified and exempt trust.”! 


these circumstances, 
and exemption of 


A transfer of assets from a separate 
trust to a group trust, in exchange 
for a certificate of participation therein, 
constitutes an exchange of property 
resulting in gain or loss and must be 
taken into account by the participa 
ting trust and contributing employer 
in determining, under the cost method 
of valuing the assets of the trust, the 
which benefits under the 


* Rev. Rul. 56-267, 1956-1 CB 206. 

* Rev. Rul. 57-165, 1957-1 CB 167. 

5% Labor Management Relations Act, 1947, 
Sec. 302(c); P. L. 101, 80th Cong., Ist Sess. 
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plan are then funded and the limita- 
tion, at that time, upon currently de- 
ductible employer contributions to 
such trust.” 


Welfare Plans and Trusts 

Many collectively bargained wel- 
fare plans and trusts are established 
on a multiemployer basis, either in 
conjunction with pension plans or in 
dependently. Payments which are 
intended to be used for the purpose 
of providing pensions or annuities for 


employees, however, must be made to 
a separate trust which provides that 
the funds held therein cannot be used 
for any purpose other than paying 


such pensions or annuities.”* 

A welfare trust which provides for 
the payment of life, sick, accident or 
other benefits to employees may qual- 
ify for exemption if no part of its net 
earnings inures to the benefit of any 
private shareholder or _ individual, 
other than through the payment of 
benefits, and if at least 85 per cent of 
its income is derived from contribu- 
tions by the employer or employees 
for the sole purpose of paying such 
benefits and meeting expenses.** Trusts 
under supplemental unemployment 
benefit plans which meet these re- 
quirements may also qualify for ex 
emption. The investment income of 
some such funds has, however, pre- 
vented them from complying with the 
85 per cent requirement. 

It is nevertheless possible for such 
trusts to qualify for exemption if they 
meet alternative requirements which 
have recently been added to the Inter- 
nal Revenue Code.** <A trust which 
is to qualify under the new addition 
must be part of a plan which provides 
for the payment of supplemental un 
employment compensation benefits, 
and, if subordinate to such benefits, 

™ Code Sec. 501(c)(9). 

* Code Sec. 501(c)(17), as added by P. L. 
86-667, 86th Cong., 2d Sess. (H. R. 8229) 
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for sick and accident benefits. Under 
the plan, it must be impossible at any 
time prior to the satisfaction of all 
liabilities to covered employees for 
any part of the corpus or income to 
be used for, or diverted to, any pur 
pose other than providing such bene- 
fits. Furthermore, the plan must satisfy 
the nondiscrimination requirements as 
to coverage and benefits which, to an 
extent, are similar to those applicable 
to qualified pension and profit-sharing 
The prohibited transaction 
income ** pro- 


plans. 
and unrelated 
visions are also made applicable to 
unemployment 


business 


these 
benefit trusts. 

Unlike the situation 
to pension and profit-sharing trusts, 


supplemental 


with respect 
however, deductions for contributions 
to welfare trusts are not governed by 
the exemption of the trust. The pen- 
sion and profit-sharing deduction pro- 
visions do not apply to contributions 
under a plan which is solely a disrnis- 
sal wage or unemployment benefit 
plan, or a sickness, accident, hospital 
ization, medical expense, recreation, 
welfare or similar benefit plan, or a 
combination of such plans.** Contri- 
butions under such plans must, how- 
trade or business 
to be deductible.® 


ever, qualify as 
expenses in order 

The pension and profit-sharing de- 
duction provisions are similarly not 
applicable to a negotiated combination 
type of pension and welfare plan in 
the coal industry only. Such a plan 


must provide that employer contribu- 
tions are to be held in trust for the 
purpose of paying medical or hospital 
care benefits and pensions on retire- 
ment or death of employees, and must 
have been established prior to Janu 
ary 1, 1954, as a result of an agree 
ment between employees’ representatives 
and the United States during a period 
of government operation, under seiz- 
ure powers, of a miajor part of the 
productive facilities of the industry in 
which the employer is engaged. Under 
deductions for 
by the 


these circumstances, 
contributions 


provisions applicable to trade or busi 


are governed 


ness exepenses. 


The specified conditions apply only 
to the coal industry.*' They relate to 
plans established in the bituminous 
and anthracite industries. In all 
other situations, separate pension and 
welfare plans and trusts must be estab- 
lished in order that contributions may 
be deductible under the appropriate 
provisions applicable to each. 


Conclusion 

Each of the various types of multi- 
empioyer plans is confronted with 
problems peculiar to its own category. 
The tax treatment of some of these 
problems has been highlighted in this 
discussion. To the extent that it is 
helpful in arriving at the applicable 
solution its purpose will be accomplished. 


[The End] 


VIEW INTO NEXT DECADE 


According to the November, 1960 issue of Power, during the next 


ten years 29 million new workers will be needed to produce goods and 
services for our increased population of 208 million, 28 million more 
If we plan well and use our manpower 


than the 1950 census figure. 


wisely we can increase our standard of living by 25 per cent in this 


decade. 


“ Code Sec. 503. 

* Code Secs. 511-5315 

* Reg. Sec. 1-404(a)-1(a) (2) 
* Code Sec. 162. 


Multiemployer Plans 


” Code Sec. 404(c). 

" H. Rept. 2543, p. 43 
rept. accompanying H 
Sec. 1.404(c)-1(b) 


83d Cong., 2d Sess., 
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Is the U. S. the Model for World 
Labor and Industrial Relations? 


By SOLOMON BARKIN 





It is vital that the United States work to keep, or perhaps regain, its 
role as world leader, especially in the areas of collective bargaining 
and labor and industria! relations; and this article raises a number of 
serious questions in that regard. The author is director of research, 
Research Department, Textile Workers Union of America in New York City. 





HE TREMORS OF CHANGE in political and economic life 

are being felt in America. No longer representing the paragon of 
how world leadership should be exercised, it is asking how it can be 
maintained and, in some cases, regained. 

The conviction is spreading that our presently established way of 
life, our indecisive approach to solving domestic and foreign problems 
and the policies we pursue will not keep our nation secure, propel 
our economy ahead, nor satisfy the people’s desire for world leadership 
and a rising living standard at home. Some people are afraid that 
conservatism may prove to be reactionary and our ultimate undoing. 
A few historians note parallels between our evolution and the rise and 
fall of other great powers. 

This mood is reflected by the political platforms of both parties, be 
it “new frontiers” or “stay ahead.” A new generation is taking over 
the reins of this nation. 

While the most vocal doubts of our position have been expressed 
in the realm of international relations—the “missile gap” flagged by 
Sputnik, Khrushchev’s stunning challenge to economic competition and 
his boast of the superiority of the Soviet system of personal incentive 

the danger spots are not that far from home. 

Our economic growth has been slowed down to a crawl. We are 
being exceeded by the very Europe we helped to reconstruct, and to 
whom we only recently sent “economic and technical assistance.” 
While other nations are anxiously seeking workers to meet their labor 
shortages, indeed importing them from distant lands to maintain their 
economic growth, we suffer from a rising level of unemployment. Our 
national administration boasts of “unprecedented prosperity” while 
four million are unemployed. Many major and small labor markets 

are chronically distressed. 
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The gaps in our own domestic 
society plague us at every turn. Gal- 
braith’s popular book The Affluent 
Society dwelt on the shortcomings in 
public facilities. The mounting strug- 
gle for civil rights by Negroes discloses 
the disparity between the promise of 
equality and the reality. The continu- 
ing spectacle of rural poverty reflects 
our failings in solving the problems of 
our neglected agricultural population 
despite the billions spent on maintain- 
ing high support prices. The “incorne 
gap” of the millions of underpaid urban 
workers delineates the fissures in our 
economy. 


Are our national purposes and goals 
Are we underestimating 
our our 


outmoded ? 
the 
rate of economic 
Are we wasteful 
economic resources ? 
adequate for the tasks ahead? Must 


problems? Is 
growth inadequate? 
of human and 
Are our leaders 


size of 
too 
we invent new techniques or create 


meet our new 
too leisurely in 


institutions to 
problems? Are we 
the w ay we seek to meet these problems ? 


new 


Labor and Industrial Relations 

In the area of labor and industrial 
relations the same concern and malaise 
exist. Neither trade 
organizations, workers, trade unions, 
the public nor students of the subject 
are satisfied with our present state of 
bargaining or- 


management, 


unionism, employer 
ganizations and collective bargaining. 
The spread between American high 
labor standards and those in other 
countries is narrowing in many fields, 
but the differences in absolute levels 
still trouble management and workers 
They have created complaints rather 
for new answers. 


than a search 


During the later 40’s and early 50’s 
people came by the thousands to study 
our labor and industrial relations sys- 
tems. It was a model for the rest of 
the world. They found much to ap- 


prove. Now those who visit us per- 


Labor and Industrial Relations 


areas or 
Uncon- 


ceive stagnancy in 
even retrogression in some. 
vinced that we have found the answer 
for ourselves or them, nations have 


many 


begun to experiment in other direc- 
tions. But we have shown little curi- 
osity in or tolerance for their purpose 
or experience. 

The following analysis of the con 
trasting trends in labor and industrial 
relations in the United States and 
other advanced industrial nations will 
define the the re 
spective systems and provide us with 
factors which 
have caused the decline in American 
leadership in this area. This review 
may also throw light on the answers 
to the questions 
raised for this nation as a whole. 


present status of 


an insight into some 


broader series of 


Labor Standards 

The standards of employment in 
the United States are in the forefront 
the world. They have 
workers the 


of the rest of 
been envied by 
over. The industrial 
supported this high standard of living 
could truly be considered unique. But 


world 


system which 


recent improvements abroad have nar 
rowed these differences. Labor stand 
ards have been considerably improved 
and foreign countries have not only 
adopted many phases of our systems 
of production and distribution, but are 
laying out new high roads for them 
selves. 

American hourly earnings in the 
manufacturing industries still stand con- 
siderably in the lead of those of other 
nations. An April, 1959 study reports 
that the level in the United States is 
more than double that of its nearest 
European runner-up, Sweden. Average 
hourly earnings were $2.23 with the 


averages in similar industries of eight 


European countries listed as follows, 
i Sweden, 94 


in American 
United 


currency: 
cents ; 
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cents; Kingdom, 68 





Switzerland, 67 cents; Belgium, 56 
cents; West Germany, 54 cents; France, 
47 cents; Netherlands, 44 cents; and 
Italy, 35 cents. In Canada the average 
wage was $1.72; and in Australia, 92 
cents. 

But this French study concludes 
that “since World War II both in- 
come and wages have risen at a faster 
rate in Europe than in the United 
States. Between 1950 and 1958 wages 
in the six Common Market countries 
went up an average of almost 8 per 
cent a year compared with about 5 
per cent in the United States. Europe 
has also seen greater inflation, how 
ever, so When these rates adjusted for 
changes in the of living, the 
spread in real wages is smaller—about 
4 per cent a year for the six countries 
compared to 3 per cent in the United 


States.” 


cost 


America’s pioneering achievement 
in establishing a 40-hour standard 
work week in the early 30's is now 
being met by other nations. Australia, 
New Zealand have now 
Recent collective 
bargaining Western 
Germany's metal and iron and steel 
industries provide for the graduated 
reduction of hours to the 40-hour 
week by 1905. In the United King 
dom, the 42-hour work week is spread 
ing and the drive is on for a 40-hour 
week. Other European nations have 
retefitly firmly fixed the 44- and 45 
hour week. The maximum 48-hour 
week and eight-hour day are observed 


Canada and 
achieved this level. 


agreements in 


even in the developing countries. The 
June, 1960 ILO Conference resolved 
to consider a convention for the pro- 
gressive achievement of the 40-hour 
week on a world-wide basis on a 
schedule adapted to the economics of 
the respective countries. 

In fringe benefits and insurance 
protection systems, the United States 
has never been a leader. We only 


slowly realized that organized leisure 
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and social insurance are 
vital to individual security, employee 
and social morale and good produc- 
ivitvy. The ideological and political 


struggle to establish a basic measure 


progTrams 


of social insurance has been prolonged. 
We have national minimum benefits 
only as respects unemployment and 
retirement and universal state bene- 
fits against the risks of occupational 
accidents and disease. 

The shortcomings in our coverage 
of protection and benefits are disclosed 
by the broad gaps. Some 14 per cent 
of the production employees in the 
manufacturing industries have no paid 
vacations, and 11 per cent, no paid 
holidays. About one third of all wage 
and salary workers have no insurance 
coverage for death, and hospitaliza 
tion and surgical costs; about one half 
have no insurance protection against 
temporary disability or formal sick 
leave benefits or any type of insurance 
for regular medical care; and about 
two thirds are not covered by some 
type of supplementary retirement plan. 
Few employees can look forward to 
if their plants close. 


severance pay 


The prevailing pattern for vacation 


pay allowances for production workers 
the 


United States is one week’s pay for 


in manufacturing industries in 
vacation for one year’s service, two 
weeks’ pay for three to five years’ 
service and 3 weeks’ pay for 15 to 20 
years of service. holi- 
days with pay are another standard. 


Six or seven 
In other countries it is common to 
weeks for both types of 
Fewer restrictions exist on 


have four 
holidays. 
benefits for shorter service employees. 
Several countries have sabbatical leaves 
for long service employees. 

Only four American states have rela 
tively universal disability benefits, 
and one, compulsory hospital benefits. 
Although compensa- 
tion 


benefits are prescribed by state laws 


unemployment 


and workmen’s compensation 
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for practically all employees, the pro- 
visions vary among them. Vast dif- 
ferences prevail in the private agree- 
ments and practices as to benefits for 
medical care, hospitalization and dis- 
ability benefits and the restrictiveness 
of eligibility requirements. 

Many industrial nations have uni- 
form national systems not only for 
unemployment insurance and work 
men’s compensation benefits but also 
for medical aid, hospitalization care 
In relation 
the 
benefits surpass those available under 
The retirement 


and disability payments. 
to their respective wage levels 
our system. benefits 
of Americans who 
addition to 


private 
pensions in Old 
\ge Security payments are, however, 


receive 
Federal 


relatively the highest. 
The combined cost of the benefits 
and fringe payments in the United 
States is a relatively lower proportion 
of the total hourly wage cost of pro 
duction workers in manufacturing 
than in many Common Market coun 
The French National Institute 


Economic Studies 


tries. 
of Statistics 

the 
charges of total average hourly wage 
these 1959 
as ranging between 23 per cent in the 
Netherlands and 43 per cent in Italy. 
The ratio for Switzerland 
and the United Kingdom is about 13 
the United States, 17 


and 


estimates percentage of social 


costs among countries in 


Sweden, 


per cent and 


per cent. 


Labor Productivity and Labor Costs 
and Foreign Trade 


In the postwar years, this country 
did not maintain its lead in the rate 
of productivity gains over that achieved 
the foremost European 
the Soviet complex, a 


either by 
countries or 
failure causing considerable conster 
home. The other nations 
their 
structures, methods and management 


nation at 


have modernized equipment, 


practices. Their annual rate of capital 
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investment has been kept over 20 
per cent of the national product. Their 
work force has been upgraded by edu- 
cation and higher standards of living. 
Multiplying opportunities for advance- 
ment at the higher rungs of employ- 
ment in an expanding economy 
stimulated personal initiative, enter- 
Management is 


and daring. 


extensively 


prise 
being professionalized. 
Cooperative 
grams help to expedite the rate of 


labor-management pro 


increase in productivity. 


Where private efforts are lagging, 
National Productivity Centers, organ- 
ized initially with American funds, 
are crucial organizers and co-ordina 
tors of private groups working for 
improvements. The Organization for 
European [Economic 
tablished with our aid and at our urg 
and 


Cooperation, es- 


ing, member nations 


interest groups ona continental level 


presse 5 


to overcome their sluggishness and 


effective ; 
European leaders 


organize for promotion of 
higher productivity. 
are so persuaded of the value of this 
instrument that they are insisting on 
the these activities 


despite the obvious lack of enthusi 


continuance of 


asm of American governmental repre 
sentatives. 

The achievements of these countries 
are as a result marked not only by a 
higher rate of wage increases in post 
but also with a lower rate 
of increase in labor costs. The 
United States Bureau of Labor Statis- 
tics reports that “when the indexes of 
labor costs for all countries are 


war years, 
unit 


unit 
expressed in dollars the United States 
increase is relatively higher. . . . In 
the period 1953-1957 unit labor costs 
United States 
than in the Kingdom, the 
Netherlands, and but more 
than in Japan, France, West Germany 


in the 
United 
Sweden, 


less 


advanced 


and Italy.” 
This discrepancy is due in part to 
the greater task which confronts this 
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nation. To move ahead we must 
pioneer. Our technology and _ prod- 
ucts on the whole are already among 
the most modern. To reduce costs 
significantly, we cannot just co-opt 
the achievements o1 others, although 
it is becoming more and more possible 
to benefit from their individual inven- 
tions. We must innovate. The cost 
of new developments is high both in 
dollars and time. The absence of ade- 
quate originality, daring, flexibility 
and requisite manpower are often de- 
terrents to progress. 

To regain a strong competitive world 
position, our industry must, for one, 
more quickly apply to commercial 
uses the technology amassed for mili- 
tary purposes. It is most urgent to 
deal with the basic institutional deter- 
rents to fuller employment. Among 
them we would list the pricing, market- 
ing and advertising policies which en- 
courage the delivery of products not 
truly wanted by consumers. Burden- 
some and unproductive administrative 


systems have been spawn but these 
Low break-even 


must be revamped. 
points set under administered price 
systems have to be raised. Above all 
else public policies must encourage 
a higher rate of economic growth and 
further utilization of our capital and 
resources. 

America’s competitive position in 
the world market is currently handi- 
capped by the lower costs of other 
nations in a significant list of Ameri- 
can products. In aiding and stimulat- 
ing the economic developments of 
these countries both advanced and 
underdeveloped, this nation implicitly 
accepted the burden of adjusting to a 
new pattern of comparative national 
advantage. To survive in a free market 
we will have to adjust to these de- 
velopments. But too little has been 
done to shift employment to the higher 
capital and material consuming proc- 
esses, products and industries in which 
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we enjoy international comparative 
advantages. 

Neither the of 
programs of foreign trade or aid, nor 


exponents liberal 
the government, undertook to fore- 
warn management and labor of the 
size of the new competitive challenge. 
Even today every effort is made to 
minimize the impact of foreign im- 
ports though the outcries are loud 
from workers, union and management. 
Thrown precipitously into this era of 
intense international and domestic 
competition with foreign producers, 
American companies are pushing to 
reorganize production, merchandising 
and products, before it becomes fatal. 
Some have moved to other countries 
to take advantage of their lower costs. 
The structural are real 
and often serious and cannot be brushed 
The ultimate answer is to be 


dislocations 


aside. 
found in the advancement of technology, 
product and productivity. But in the 
present state of lack of preparedness 
we will have to use foreign trade con- 
trols to moderate these disturbances, 
though they are out of harmony with 
our national preference for freer inter- 
national trade and to safeguard our 
basic industrial structure. 


Unemployment 

The public responsibility for the 
maintenance of full employment has 
been more effectively implemented in 
other advanced nations than in the 
United States. Despite the Employ- 
ment Act of 1946 requiring pursuit of 
policies to assure “maximum employ- 
ment, production and_ purchasing 
power,” each successive postwar re- 
cession has increased the residual un- 
employment level. The rate was 5.4 
per cent during 1959 and half of 1960 
—periods of very high employment. 

In contrast, the unemployment rates 
in foreign countries in recent years 
have generally been below 3 per cent 
and more commonly between 1 and 2 
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per cent. A small part of the con- 
trast can be attributed to differences 
in methods of collecting data and 
labor market characteristics, but the 
higher American level cannot be waived 
aside. 

This country is truly suffering from 
a level of unemployment two or more 
times greater than that of other na- 
tions. Most important, the tolerance 
to this high rate remains. While other 
countries have a chronic labor short- 
age, we have a surplus in all fields 
but the highest specialized skills and 
professions and some types of agri- 
cultural labor. 

National programs to 
pockets of unemployment, distressed 


deal with 
areas and underdeveloped sectors re- 
flect the differences in attitude toward 
unemployment. In many advanced 
nations redevelopment programs are 
actively pursued and financed by the 
governments to help districts hit hard 
by the decline of industry. Depressed 
textile areas of England, France, Bel- 
gium and Sweden are being financially 
helped in their economic reconstruc- 
tion. The European iron and coal 
community has a special fund to aid 
in the rebuilding of coal communities 
affected by the closing of mines. 


In England, the government favors 
these communities by limiting the ex- 


pansion in overbuilt areas, by making 


special grants for the improvement of 
local facilities or by helping new in- 
Workers 


are supported and restrained and in 


dustries locate in these areas. 


some cases helped to move to labor 
shortage areas. But this 
still without a formal program for the 


nation is 


depressed urban areas with a civilian 
labor force of some 10 million, as two 
area rede\ elopment bills passed by 
two successive Congresses have been 
vetoed by the [’resident. 


Undeveloped areas exist in 


tically every advanced nation includ- 


prac- 
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ing our own, yet the contrast in the 
programs for redevelopment is most 
striking. We are directly helping in 
the financing of economic develop- 
ment of many foreign countries. In- 
directly, the experiments in Southern 
Italy, Greece and Turkey are drawing 
our support. Our partners 
are each underwriting programs for 
raising the economic level of such 


western 


areas as Scot!and, Southeastern [rance, 
Eastern Holland, Western Denmark, 
and Northern Norway and Sweden. 
But our rural redevelopment program 
is limited to voluntary self-help ac- 
tivities for less than one third of the 
690 rural distressed counties, guided 
in some cases by land grant college 
faculties or county agents, but with 
little or no federal funds to translate 
the plans into reality. 


Collective Bargaining 


Foreign visitors to this 
during the late 40’s and early 50’s 


country 


spoke glowingly of our industrial re 
lations and collective bargaining sys 
tems. The 
the people as a whole, employers and 


American government, 
employees widely approved of what 
we felt were our fine labor-manage 
ment relations. Trade unionists had 
played an active part in the conduct 
of the war. The belief was widespread 
that organized labor had great influence 
and: power in American society. 

visitors 


These saw a 


which strong unions and workers had 


country in 


little or no fear of technical change 
and innovation. The employees had 
confidence that if they lost their pres 
find new 

The relations 


ent job they would ones 
possibly at better pay. 
between management and worker within 
the plants were affable, direct and in 
formal. The bargaining system per 
mitted the parties to quickly dispose 
of difficulties, locally and through in 
Both foreign 


management took up 
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formal negotiations. 


unionists and 





the American term “human relations” 
as connoting easy genial dealings be- 
tween supervision and labor at the 
shop level. 

This concept was helpful to many 
foreign groups for they were seeking 
to adapt their collective bargaining 
procedures to the emerging new in- 
dustrial system. Paternalism and class 
conflict had been largely scrapped in 
the cooperative labor-management re- 
lations worked out during the war, 
and the joint efforts at reconversion 
and rebuilding in the early postwar 
years. 

A new system of labor-manage- 
ment relationships was needed to over- 
come the prewar formalisms and class 
and caste lines. These new methods 
had to fit the requirements of large- 
scale industry, with strong unions and 
in need of smooth procedures for 
efiectuating technical change. The 
American parallel, somewhat distilled 
the model for 


and tailored, became 


local adaptation. 

The crystallization of the new in- 
dustrial relations systems and attitudes 
in Europe and other advanced regions 
took place by the middle 50’s con- 
currently with the beginning of a per 
ceptible change in the American scene. 
Large numbers of “white collar’ em- 
ployees became union members, while 
in Australia and New Zealand union 
membership became relatively com- 
pulsory. Independent unions of “white 
collar” workers moved closer to the 
major federations of blue-collar em- 
ployees and in some instances joined 
up with.them. Various aids such as 
the location of the administration of 
unemployment insurance at the union 
center helped maintain membership 
at a high level. In countries 
systems of multiunion representation 
fashioned cooperative union relations 
in actual negotiations between com- 
munist-dominated, confessional and free- 


some 


trade unions. 
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3ut in the United States, union 
growth in new industries or occupa- 
tions has all but stopped. Virulent 
employer opposition converted repre- 
sentation elections into virtual wars 
over the principle of collective em- 
ployee action and representation. In- 
terunion conflicts became the occasion 
for ousting unions or preventing them 
from gaining bargaining rights. 


Management’s system of personnel 
management and “human relations” 
sought to isolate employees from the 
broader trade union movement and to 
implant an enterprise loyalty which 
would transcend universal group in- 
terest. 
in regions like the South and enlisted 
citizens to repel union efforts. <A 
whole cast of lawyers, personnel and 
public relations people sprang up to 
aid in specific battles against union- 
Several employer associations 


Employers banded together 


ism. 
carried on year-round general anti- 
union propaganda campaigns. 
Unions as a whole have been be- 
by the active 
individual 
Laws have been passed 


campaigns 
repre- 


smirched 
against miscreant 
sentatives. 
which seriously limited their ability 
to expand. Union membership has 
actually declined. 

Foreign visitors of ten years ago 
would be surprised to learn that the 


public issue in collective bargaining 


is the charge of unions’ resistance to 
alignment 
the 


technical innovation and 
to tasks to actual 
issues of ‘“featherbedding” and “work 
rules,” that are 
the basic cause of inflation. 
have lost much favor among the pub- 
lic and even employees. 


work needs, 


increases 
Unions 


and wage 


Collective bargaining is being vig- 
the 
But there has 


orously pursued in organized 
plants and local areas. 
been no rapprochement between main- 
agement and unions in industry as a 


The formalisms and intensity 


1960 e@ 


whole. 
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of bargaining have become seriously 
encrusted. The older emphasis on 
conflict is often dominant. 
Relations at the top levels outside of 
the plant are formal and contacts in 
irequent. The innovation in 
the techniques of negotiation has been 


now too 


major 


“Cor yperatiy e” 
bar 


the establishment of 
relations among companies in 
airlines, 


has occurred in 


gaining, as 
automobiles, steel industries and unions 


in aircraft, airlines and gypsum. These 
are designed to strengthen their re- 
spective bargaining positions rather 
than facilitate accommodation or un 
derstanding. 
While mutual 
problems have increased in number 
and the parties rarely 
cooperate to find solutions on an in 


over-all economi 


significance, 


dustry-wide basis in contrast to the 
continuing exchanges and easy under 
standings often prevailing at the plant 
level. The plan for a national labor 
management conference is petering 
out because, the National Association 
of Manufacturers, industry's spokes 
man, does not want the responsibility 
for dealing with unions on a national 
unions are 


Where the 


man 


basis, particularly when 
clearly on the defensive. 
common interest of labor and 
agement has led them to take similar 
action as in the case of appearances 
before Congressional and administra 
tive groups on import problems, they 
seldom join in their presentations or 
consult with one another. Gone, it 
would seem, are the hopes for “con 
bargaining’ ex 


the 50's 


structive collective 
pressed at the beginning of 
by the National Planning Association 
in its report, The Cause of 
Peace 

The American system of industrial 
relations clings to the procedures of 
plant bargaining and individual em 
ployer decision-making without real 
reflection on its adequacy or search 
Patterns of 


for new approaches. 
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Industrial 


negotiations by 
are 


benefits are set in 
pacesetters. Other 
guided by them or market forces. As 
a result, there is a wide disparity in 


employers 


conditions. Anomalies of a very harm 


ful sort persist as in the case of the 
low wages and benefits for many pro 
fessional jobs which discourage the 


recruitment of vital groups, such as 
This 
keeps other employees at substandard 
While we boast of cov 


millions 


nurses and teachers. process 
living levels. 
erage against personal risks, 
remain unprotected. 


This untidy wage and fringe bene 
fit structure contrasts strikingly with 
the 
tries. 


picture in other advanced coun 


They place great reliance on 


national legal or negotiated rates and 


benefits. Collective agreements are 


often national or regional in 


In several smaller countries these na 


S( ope 


tional agreements guide the negotia 
tors 1n all industries who vary them 
for individual needs and circumstances 
The 


are made binding in several countries 


terms of collective agreements 


on all either by law, or trade associa 
tion membership or practice 

These 
behind us 
escalator clauses, and annual produc 
Others 


national or regional industrial agree 


countries have not lagged 


in experimenting with wage 


tivity wage increases. have 


ments on other aspects of mutual in 


such as severance work 


scheduled 


terests, pay, 


rest periods, wagt 


studies, 
incentive systems, nurseries for chil 
dren, workers, 
apprenticeships, ete. In 


joint 


transportation for 
several coun 
tries there are national of 
industry-wide groups or agencies on 
industrial problems which have evolved 
common and even 


joint positions 


Moreover, unions are participating 


through direct representation in an 


advisory capacity on a number of 
European governmental agencies es 
tablished to administer economic in 


tegration. 
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Several nations have also borrowed 
in part from our own emphasis on 
plant agreements and relationships. 
In this area they have not generally 
attained the degree of effectiveness 
common in American plant bargain- 
ing. But they are striving toward 
this goal despite their institutional 
Shop stewards and work 
by agreement 


difficulties. 
councils established 
and law are getting more and more 
attention and assistance from unions. 
In several the 
the shop steward have been extended 
to enable him vo bargain directly with 
management on local problems with- 
out reference to the area or national 
Some plant con 


instances powers of 


union § secretary. 
tracts have been negotiated as supple- 
ments to the national agreement. 
Other countries have co-opted our 
practice of prohibiting strikes during 
the term of the contract by providing 
for compulsory arbitration of differ 


ences arising under it. The use of 


private arbitration for resolving dis 


putes under a voluntary contract 
usually supplements the activities of a 
labor court which adjudicates differ- 
ences under national or regional agree- 
ments approved by the government. 

Unionism and collective bargaining 
in the United States in the last few 
years have not progressed significantly. 
Plant or company collective bargaining 
which served well in the era of economic 
expansion has been proven inadequate 
to deal with the problems of indus- 
trial reverses, domestic and interna- 
tional competition and the shrinking 
supply of jobs in an industry and the 
country. But management has re- 
jected bigger units for bargaining, 
insisting that they were inconsonant 
with the principles of competitive 
capitalism, 

Industrial conflict is now most in- 
tense. The present machinery is in- 
adequate for accommodating the views 
and needs of the contending groups 
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in collective bargaining. A feeling of 
frustration, anger and obstinacy is 
spreading among workers as they seek 
to increase their security within the 
existing bargaining framework. Man- 
agement under competitive pressure 
also is growing more adamant on 
securing its objectives. But the latter 
is unwilling to look to new bargain- 
ing techniques and units and solu- 
tions to assist workers and unions to 
reach their while at the same 
time helping employers reach their 
This impasse 


ends 


economic objectives. 
is costing the United States its leader- 
ship in this important area. We are 
thereby losing our appeal to the peo- 
ple of the free world who believe that 
free unionism and effective collective 
bargaining are vital to freedom. 


Employee as Consumer 

In the 20’s we formalized a principle 
on which this country’s economy had 
been built. The people's craving for 
ever-rising living standards has been 
a significant force impelling individ- 
uals to enterprise and harder 
application. The avidity for consump 
tion that 
there would be a desire for new LOC ds 
and services. Thus mass consump- 
tion and high buying power, it was 
announced, were as vital to the growth 


new 


goods assured producers 


of an economy as the rise in its pro 
ductive capacity. 

This crucial concept has now been 
Consum- 
ers everywhere to this 
model of society. The American stand- 
ard of living with its many household 
conveniences, with accent on 
mobility and conveniences for enter- 
recreation have been 

New incomes earned 


adopted by other countries. 
responded 


its 
tainment and 
widely accepted. 
by the mass of the population are 
being spent on consumer durable 
goods. Even the practice of installment 
buying has been adopted by both Com- 


munist and non-Communist countries. 
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Rising wage and salary levels within 
the country have supplied the where- 
withal for financing rising expendi- 
tures. But have not in- 
creased proportionally in many highly 
competitive industries and nonprofit 
sectors, with serious consequences for 


earnings 


the body politic. 

Real per capita disposable personal 
income (in 1954 dollars) from 
$1,395 in 1947, to $1,743 in 1959, an 
Total per- 


rose 


annual rise of 2 per cent. 
sonal expenditures have concurrently 
climbed from a total of $196 billion to 
$285 billion, an annual rise of 334 per 
cent. But not all people shared 
equally, and some not at all. 


numbers of low in- 
come earners exist in the United 
States. In 1958, 24 per cent of all fam- 
ilies and 70 per cent of unrelated in- 
dividuals earned less than $3,000 from 
all sources. They numbered more 
than 48 million income recipients in 
Many are in the services and 
displaced 


Considerable 


all. 
trades after having 
from higher paid manufacturing in- 
The ratios of low income 


been 


dustries. 
earners were unusually high among 
the nonwhite, older persons, unskilled 
farm employees, rural nonfarm and 
rural population. Many were handi- 
capped in economic competition by 
discrimination, lack of market knowl- 
edge, an inability to find or to move 
to tight labor markets, a lack of train- 
ing and, among others, an absence of 
unions. Unrest among these groups 
is making itself felt in various ways, 
such as the upsurge of the Negroes, 
who demand equal economic, polit 
ical, educational and social opportu- 
nities; the demands of oldsters for 
better care; the demands of the un 
minimum 
But 


these 


trained for.more schooling; 
and other appeals. 
our tackled 
deficit areas in our population in an 


wage laws; 


society has not 


organized and resolute manner to as- 
sure correction of the neglect and the 
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elimination of persistent and social 
handicaps. 

As significant for the understand- 
ing of the nature of our American 
society is the indication that the 
trends toward the equalization of in- 
come so strongly underscored in for- 
mer years have been stopped if not 
reversed. Recent statistical studies 
establish that the share of the income 
received by the 5 per cent highest 


income receivers is no longer dropping. 


Schizophrenia 
in American Leadership 


This nation 
model and leader in labor and indus- 
trial relations, not because its stand 
undermined, other 


has lost its role as a 


ards have been 
nations have exceeded its wage levels 
or improvements have been stopped. 
What has deterred us from holding 
our lead has been the basic failure to 
move ahead, deal with the new prob- 
lems, seek new means of achieving 
greater economic growth, attain a 
higher level of employment and lower 
rates of unemployment and evolve 
collective bargaining into a more con- 
structive vehicle for labor-management 
consideration of common problems 
and those of the respective parties. 
A damper has been imposed upon 
the energies of our society by a feel 
ing of satisfaction with the current 
attainments and a complacency about 
the evidences of deficits, defects, un- 
employment, misconduct, waste and 
of human and cap 
The drive to define, 


under-utilization 
ital resources. 

not to speak of tackling or devising 
adequate solutions for the social and 
labor problems, has been dissipated 
by the dominant economic and polit- 
indifference 


ical groups’ prevailing 


and resistance to advance in these areas. 


Many employers and conservatives 


in fact have led public opinion to 


question the wisdom of the tenets of 
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the society built up during and since 
the New Deal. These men have harped 
upon older values and economic fun- 
damentalisra. They have fought pro- 
posals for extension and have sought 
ways to undermine or contain the institu- 
tions built up during the last 30 years. 

They have objected to increases in 
the minimum wage and ex- 
tension in under the 
the use of the Federal Social Security 
System to provide hospital coverage 
for the aged; the minimum federal 
standards for unemployment compen 
sation; the national minimum guaran- 
tees for workers and their dependents 


federal 


coverage law ; 


against personal risks; and have vetoed 
legislation for establishing federal re- 
sponsibility for the redevelopment of 
urban distressed and rural under 
developed areas. 

Entire classes of employees have 
been exempt from the protection of 
the Federal Labor Relations Act. 
Most significantly, the open declara 
tion of preference for collective bar 
gaining has been compromised by the 
approval of individual bargaining. 
The practical ability of almost every 
union to organize unorganized work 
ers has been severely inhibited by 
ostensibly aimed at curbing 
Industry-wide and nation- 


laws 
racketeers. 
wide bargaining have been rejected. 

While other nations moved ahead 
to improve the entire fabric of their 
industrial system and the efficacy of 
their social legislation, and to minimize 
class differences, we in the United States 
are diverting time, energies and re- 
sources to a debate on the very methods 
and institutions to our 
society and which other nations con- 
sidered admirable and have attempted 
to emulate. 


basic new 


The solution of many problems in 
industrial and economic relations awaits 
the acceptance of the industry-wide 
bargaining and development councils 
and national understandings. \With- 
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out them and federal legislation it is 
unlikely we shall be able to correct 
the untidy results of our system of 
plant action. Moderation of intense 
industrial conflict awaits the introduc- 
tion of new techniques for stimulating 
industrial and economic expansion 
and for arranging a close coordina- 
tion of public and private action to 
redevelop industries and areas and 
help individuals adjust to these changes. 

The United States may be able to 


resume its role of leadership when 
the parties at interest and the govern 
ment the collective 


bargaining and cooperatively work to 


accept tenets of 
improve its capabilities for dealing 
with the confronting it and 
eliminate the inequities, and uneconomic 
There 


issues 


and inhumane consequences. 
is a great urgency for this nation to 
move, for we may not be able to re- 
cover our position if we let it slip for 
too long. 

The difficulties of the 50’s in many 
phases of American life as in the case 
of labor industrial relations do 
not stem from the need of setting new 


and 


American goals or defining new pur- 
The confusion 
and failings have grown from the un 


poses. frustrations, 
willingness of dominant groups in our 
nation to to terms with the 
underlying tenets of the society we 


come 


created in the 30's. 


American leaders must come to live 
with the new rather than dissi 
pate our energies in debate over the 
by 


age, 


new tenets and create confusion 


trying to work the new by the rules 


and maxims of an older system. 


They must not seek solutions of new 
problems by advocating the return to 


must 
better 
soth 


Rather, they 
institutions 


an older order. 


advance our new 
to serve us In our present era. 
collective bargaining and government 
must be allowed to develop to rein- 
force and improve the operations of the 
[The End] 


private enterprise society. 
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Developments 








Layoff—Seniority.—A worker in a 
chemical plant need not be transferred 
to a different job where to do so might 
endanger the lives of fellow employees. 
The company’s contract with the In- 
ternational Union of Operating En- 
gineers, AFL-CIO, provided that layoffs 
be made on the seniority, 
merit and ability. 


basis of 


The position of the company was 
that the man in question was a slow 
learner and had never operated the 
machine which was being kept in pro- 
duction while his coworkers, who had 
less seniority, were highly competent, 
having had years of experience in a 
similar plant which had been run by 
the government. This machine 
used in the production of a volatile 


Was 


and highly toxic insecticide. 

The union that 
ant was doing similar work and that 
the company had a duty to train each 
operator to work all the machines in 


urged the griey 


his department. 


(Arbitrator 
grievant had the lowest merit rating 


Dworet noted that the 
of the operators in the department, 
although he was not considered un 
noted that it was 
company to 
run all the 
However, he seemed 


satisfactory. He 


customary for the train 


a man to machines in 
a department. 
to imply that this was not an obliga 
tion of the company. Since the merit 
of the employees was not equal, the 
company did have to retain the 


grievant on the basis of his seniority. 


not 


Arbitration 


The contract also provided that the 
company should make reasonable pro 
visions for the safety and health of its 
employees. 

Where safety issue, 
Arbitrator Warns oppo- 


site conclusion in a dispute involv 


was not 1n 


reached an 


ing a spot welder represented by the 
Allied Industrial Workers of America, 
AFL-CIO. 

In this case the 
vided that 
the employees 


contract pro 


when a layoff was neces 


with the least 


sary, 
seniority would be laid off first, pro 
vided that the remaining employees 
in the same classification were quali 
fied to The dispute 


centered not the 


do the work. 
around whether or 
grievant was qualified. 

Mr. Warns held that under the terms 
of the irrelevant that 
junior employees were more experienced 
and better qualified. There was nothing 
allowed man 


contract it was 


contract which 
to keep the best qualified 
employee. The had 
working as a spot welder for only two 


in the 
agement 
grievant been 
was to be 
another 30 


and his 
reviewed at the 
If at that time he was found to 


months, progress 
end of 
days. 
be fully qualified as a spot welder he 
would be back for the 
period of time in which he 
the 


awarded pay 


was de 
classified. Under terms of the 
contract he was entitled to the oppor 
not he 


tunity to whether or 


could qualify fully. 


pre ve 
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Vacation—Rate of Pay.—Vacation 
pay for workers whose job classifica- 
tion had been changed from piece- 
work to an hourly rate was to be 
determined on the basis of the hourly 
rate rather than the higher piecework 
rate. 

Arbitrator Witney found there 
was an ambiguity in those parts of the 
contract concerning vacation pay. One 
clause in the contract between a manu- 
facturer of plumbing and _ heating 
parts and the Standard Allied Trades 
Council related to vacation pay for 
hourly rated employees while a dif- 
ferent clause related to vacation pay 
for piecework employees. The con 
tract was unclear as to employees who 
were changed from piecework to hourly 
work shortly before the vacation period 
began. i 
that there 
practice 
em- 


arbitrator found 
long-standing 


The 
had 
in the 
ployee’s vacation pay on the type of 


been a 
company of basing an 
work he was doing eight weeks before 
the vacation period. Since there was 
no way of resolving the deficiency of 
the contract, he based his decision on 
the long-standing custom of the com- 
pany. Dr. Witney noted that there 
had been a great deal of friction re- 
cently between the union and the 
company; that the union had taken to 
court the issue of whether the company 
could reclassify workers from piece- 
work to hourly rates; and that there 
was a possibility that the company 
would, of its own accord, return the 
workers involved to a piecework basis. 


However, he did not find that the 
company had acted in bad faith con- 
cerning the vacation pay. Since it was 
not properly before him, he did not 
pass on the fairness of the company’s 
manner of determining the proper 
vacation pay for piecework employees. 
The union had argued that under the 
formula provided for in the contract 
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the company should not have used 
periods in which pieceworkers were 
getting an hourly rate in arriving at 


their average hourly rate. 


Discipline — Insubordination. — A 
maintenance foreman may, in the ab- 
sence of the production foreman, order 
a production worker to shut down a 
machine, and the worker may be dis 
ciplined for failing to obey. This was 
the decision of Arbitrator Richard C. 
Butler in a dispute involving the oper- 
ation of a conveyor belt in a chemical 
plant. 


The Lake Charles [La.] Metal 
Trades Council, AFL-CIO, was pro- 
testing a reprimand given a worker 
for refusing, in the absence of his 
regular foreman, to shut down a belt 
which overheated. The union 
sought to show that there had been a 
However, it was 


Was 
conflict of orders. 
definitely shown that the last order 
that of the maintenance 


given was 


foreman. 


Under the contract in effect, the 
company had the right to discipline 


employees for proper cause. 


Discipline—Leaving Work Without 
Permission.—\Vhen an employee has 
been granted permission by his com 
pany to leave work early to attend 
school he may not walk off the job in 
defiance of an order of his immediate 
supervisor. 

The employee had made arrange 
ments through the 
agent to be let off early two nights 
immediate 


union business 


a week. However, his 


supervisor had not been informed 
of the arrangement. Arbitrator Dworet 
found that the employee had been 
abusive in his attempt to explain the 
situation to his supervisor, and that 
he to work. 
However, the refused to 
allow the employee to be discharged, 


Laborer 


have continued 


arbitrator 


should 
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holding that the proper penalty was a 
three months’ layoff. In arriving at 
this decision the arbitrator was influ- 
enced by the fact that the employee 
was a shop steward and should have 
known what was proper and improper. 


The employee was represented by the 
American Bakery and Confectionery 
Workers’ International Union. 


Job Assignment—Unilateral Re- 
classification.—A gri ery store could 
not change the hours of its clerks to 
make them “part time clerks” immedi 
ately after negotiating a contract un 
der the terms of which they would 


qualify as “regular clerks.” 


The Retail Clerks Union had nego- 
tiated a contract under the terms of 
which all part-time employees working 
an average of 25 or more hours a week 
should receive pro rata vacations and the 
regular clerks’ rate of pay. Arbitra- 
tor Updograff rejected the company’s 
that the contract 


contained no guarantee as to working 


contention since 


hours for part-time employees, the 
company could fix what hours it chose. 
Prior to the signing of the contract, 
the company had never announced a 
policy of limiting part-time employees 
It could 
the 


to 25 hours or less a week. 
be properly that 
practice of having part-time employees 


inferred past 
work 25 hours a week or more would 
continue throughout the life of the 
contract, especially since the contract 
would have no meaning if this were 
not so. Employees who had _ been 
working 25 hours a week or more be- 
fore the reduction in hours, and who 
were still employed by the company, 
were entitled vacation rights and back 
were to be determined 


pay. These 


by using a base period of 12 weeks 
prior to the reduction in hours, but 
if either party objected to the 12-week 


period, a period of one year was to be 


used. 
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Holidays — Eligibility for Pay; 
Management Prerogatives — Work 
Assignment.— Workers who reported 
for work but then clocked out a few 
minutes later on the day before and 
the day after a holiday were not en 
titled to holiday pay. 


A dispute arose in a cabinet company 
concerning the right to smoke on the job, 
and resulted in a wildcat strike in direct 
violation of the union contract. After 
the strike ended officially, workers 
adopted the practice of reporting for 
work daily but then leaving a few 
minutes later to attend a union meet 
ing. This practice was continued for 
about a week until a new agreement 
was negotiated with the company. 
This week included Good Friday, a 
r the terms 
vho worked 


nonworking holiday. Und 
of the contract, employee 
the day before and the day after a 
holiday were entitled to be paid for 
the holiday. 


Marshall ruled 
was 


therefore 


Arbitrator A. R 
that 
the same as working 
the employees involved were not en 
titled to be paid. The company’s 
agreement not to punish workers who 
meimberhip 


work not 


and 


reporting foi 


attended special union 
meetings 


holiday pay. 


was not intended to include 


The second part of the award dealt 
with the company’s policy of trans 
ferring nonunit and supervisory em 
ployees to bargaining unit jobs during 
Under a clause in 
its contract the International 
Union of Electrical, Radio and Ma 
chine Workers, AFL-CIO, the com 
pany could retain up to 30 employees 
whose special skills made them hard 
seniority 


the slack season. 


with 


to replace, regardless of 


rules. This was due to the seasonal 


nature of the company’s business. 


The arbitrator rejected the view 


that this clause applied only to em 
(and other) 
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training and did not include super- 
visory employees. There was an arbi- 
trable issue, however, because the 
company could not act in bad faith or 
try to use this provision to subvert 


the union. 


The arbitrator further held that 
supervisory employees who were trans- 
ferred to lower-paying jobs during the 
off-season could not continue re 
ceive a higher pay than that 
given employees who normally worked 


to 


rate 
at the lower-paying jobs. 


Management Prerogatives — Pro- 
duction of Repair Parts.— Manage 
ment may use maintenance workers 
to operate machinery normally used 
by production workers for the purpose 


of producing repair parts. 


The contract involved had a manage 
ment rights clause and also a provision 
that management would not make 
changes in the working conditions with 
out first consulting the union. The com- 
pany had recently purchased a new 
lathe. The old lathe was moved to 
the pattern shop where it was used 
by patternmakers about 16 hours a 
week. The union admitted that main 
tenance men had the lathe for 
small jobs in the past, and it found 
this. How 


used 


nothing objectionable in 
ever, it argued that using maintenance 
workers for larger jobs deprived the 
regular lathe operators of work which 
should properly be theirs. 


This position Was rejected by Arbi 


trator A. B. Cummins. He found that 
there had been no disproportionate in- 
crease in the amount of lathe work 
done by maintenance men. That one job 
had taken a total of 46 hours was due to 
a mistake made by the maintenance 
man operating the lathe. Had the 
job gone smoothly, it would have 
taken only a few hours. To require 
the company to limit the lathe work 
done by maintenance workers to jobs 
of hours would be to 
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two or three 


add something to the contract which 

The union involved 
was the United Steel- 

\merica, AFL-CIO. 


it did not contain. 
in the case 


workers of 


Conduct of Union Affairs—Unlaw- 
ful Penalty.—In a recent Canadian 
case the public review board of the 
International Union, UAW, held that 
a member could not be deprived of his 
right to hold office in the union with 
trial, as provided by 
the 


out a formal 
Article 30 of 
stitution. 


international con- 


A group of members had been ac 
cused of Communist sympathies, and 
this led to an investigation by the 
Executive Board (IEB). 
After the one of the 
accused members declared in- 
eligible to hold office in the union. The 
[EB found that there was insufficient 
to that 
other were subservient to 
the Communist Party. the 
course of its investigation, the [EB 


International 
investigation, 
was 


corroborative evidence show 
members 
During 


examined witnesses, including the ac- 


accused were not al- 


while the other 


cused, but the 
lowed to be 
witnesses were being examined. 


present 


In arriving at its decision, the panel 
emphasized that it was not deciding 
whether or the “convicted” mem 
ber was a Communist, but only that 
his rights had not been properly safe 


not 


guarded. Depriving a member of the 
right to hold office was a penalty and 
could not be imposed without formal 
charges in writing and a trial before 
a properly trial 
\mong the rights of one threatened 


selected committee. 
with a penalty was the right to con- 
front and cross-examine witnesses. 


Union Security—Foreman’s Return 
to Bargaining Unit.—Did the union 
security provisions of a_ bargaining 
agreement require union membership 
transferred 
The 


of a foreman who was 


back into the bargaining unit? 
Labor Law Journal 
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union security clause of a_ bargain- 


ing agreement between an electrical 
equipment manufacturer and the union 


representing its employees provided 
that all employees who were union 
the 
members 


contract date were 
to remain for the duration 
of the that “all 
persons hired” subsequent to the con 
tract date the union 
“within ninety (90) days from the 
Membership was made 


“all present employees 


members on 


contract year, and 


were to join 
date of hire.” 
optional for 
who are not now members,” and all 
union members were given the oppor 
tunity of terminating their member- 
ship by submitting written notice of 
resignation within the ten-day period 
preceding any anniversary date of the 
contract. First adopted in an agree 
ment effective December 1, 1955, these 
provisions were also included in the 
successor agreement dated March 1, 
1960. 


This dispute arising under the above 
provisions involved an employee who 
on January 2, 1959, had been trans- 
ferred from a supervisory position to 
within the bargaining unit. 
From that date until March 7, 1960, 
when the present grievance was filed 


a 10b 


by the union, the employee had re 
fused to comply with numerous union 
requests that he become a member 
Previously, he had held a bargaining 
unit position after a similar transfer 
from supervision on May 5, 1958, but 
he had 
vision on 
without the union’s having made any 


retransferred to 
that 


been super 
December 8 of year 


attempt to secure his membership. 


The union contended that the day 
on which the foreman was transferred 
into the bargaining unit was his “date 
of hire,” and that his membership was 
mandatory within 90 days thereafter. 
In reply, the company pointed out 
that the foreman had been employed 
in a supervisory job at the time the 
union security clause was adopted, 


Arbitration 


and that he was free to decline mem 
bership under the option extended to 
“all present employees who are not 
now members.” 


Unable to resolve their controversy, 
the parties submitted it to arbitration 
before Samuel S. Kates. In upholding 
Mr. first 


“employees” as 


the union position, Kates 
ruled that the term 
used in the option provision referred 
only to those employees who were 
within the bargaining unit, and that 
the option provision was therefore not 
relevant in determining the member- 
ship obligations of supervisory personnel 
who were subsequently transferred in 
to the bargaining unit. Turning to 
the contract language requiring mem 
within 


Mr. 


“all persons hired” 
“date of hire,” 


bership of 
90 days of their 
Kates said: 


belie, on that the 


hired’ does 


‘It is obvious, | 
reference to ‘all 


literally: 


persons 
what it says—it 


hired in 


not mean 
does not mean all 


all phases of the Company's activities, 


pers ms 


such as salaried employees, super 
visors, and the like 


persons hired who are within the 


but means only 


coverage of the recognition clause of 


the contract which includes em 
ployvees doing the hourly rated work 
to which... [the foreman] was trans 


ferred from his supervisory job. 

“In view of this manifest departure 
from the literal meaning of the phrase 
‘all persons hired,’ is it necessary or 
proper similarly to depart from the 
literal meaning of ‘date of hire’ insofar 
hire in capacity by 


as original any 


the Company is concerned? 


that the ‘date of 


hire’ reference logically is more re 


‘It seems to me 


lated to the preceding reference to 
‘persons hired,’ than to original em 
ployment by the Company, and has 
to do to refer to 
the date of 


coverage of the recognition clause of 
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and was intended 


entry into the specific 





this contract, namely into the bar- 
gaining unit.” 

It was Mr. Kates’ belief that this 
interpretation of the words “date of 
hire” was not refuted by the fact that 
similar or identical language was used 
in other parts of the contract to mean 
the date of initial employment by the 
company. After noting that the phrase, 
as it was used several times in the 
seniority provisions of the contract, 
of necessity referred to the time when 
employment with the company began, 
Mr. Kates continued: 

“These examples in my opinion sup- 
port the view that the phrase ‘date 
of hire’ does not necessarily carry the 
same meaning in the Union security 
clause as elsewhere in other connec- 
tions in the contract. 

“My conclusion under all the cir- 
cumstances is that the reference to 
hire and date of hire as used in the 
Union security clause has no neces- 
sary relationship to the date of a 
person’s original employment by the 


of Commerce, has announced. 


but string sets are not. 


influence of quota controls on loose lamps. 


Company, but rather to the date when 
the person enters the coverage of the 
recognition clause—enters the bar- 
gaining unit—after being out of it.”’ 

Pursuant to the above finding, Mr. 
Kates ordered the transferred foreman 
to join the union, and to pay all dues, 
fees and assessments retroactive to the 
union's filing of the grievance on 
March 7, 1960. 


Union Election—Eligibility to Vote. 

Salesmen who were on the payroll 
and being trained as of the eligibility 
date were eligible to participate in a 
union election even though the State 
of Wisconsin had not yet issued them 
the licenses required for all car sales- 
men in that state. 

The votes of two such trainees were 
challenged by the Retail Clerks Inter- 
national Association, AFL-CIO, after 
a recent election. Their right to vote 
was upheld by Chairman Slavney and 
Commissioner Fitzgibbon of the Wis- 
consin Employment Relations Board. 


INCREASE IN JAPANESE EXPORTS 


Japanese exports of Christmas tree light bulbs to the United 
States this year are expected to total approximately 354 million units, 
an increase of 76.4 million bulbs or 27.5 per cent over 1959, the Busi- 
ness and Defense Service Administration, United States Department 


The estimate is based on the rate of total shipments for the first 
six months of 1960 compared to the first half of 1959. 
loose lights and those contained in string sets. 
61 per cent of the Christmas tree lamps used in this country last year, 
and this year’s supply should approximate 75 per cent. 


It includes both 
Japan supplied about 


Christmas tree lights shipped to the United States to be sold 
separately are subject to Japanese voluntary export quota controls, 
Official Japanese export statistics indicate the 


Exports of this type to the 


United States this year are expected to be up 14 per cent over 1959, 
while shipments of lamps in string sets are expected to show an 
increase of approximately 92 per cent. United States domestic ship- 
ments of tree lamps this year are expected to drop from the 1959 level 
of 171.5 million bulbs to 113.4 million units. 
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Steel Arbitration 

Steelworkers Handbook on Arbitra- 
tion United Steelworkers 
of America, 1500 Commonwealth 
Building, Pittsburgh 22, Pennsylvania. 
1900. $15.00 (special dis- 
count to unions and educational and 


nonprofit groups). 


Decisions. 


527 pages. 


This handbook is a summary of 
arbitrators’ findings on contract pro- 
visions in the steel industry. Com- 
piled for the Steelworkers by Pike and 
Fischer, Inc., it consists of digests of 
representative arbitrators’ rulings in 
many of the general areas of negoti- 
ated contracts. The book is intended 
as an impartial reference for union 
officials participating in negotiation 
and bargaining. Steelworkers’ Presi- 
dent David J. McDonald points out 
in the foreword that this volume does 
the union viewpoint 
the 


not 
but 
arbitrators have read into union con 


represent 
rather a summation of what 


tract clauses over the years. 


The book 
ters, each dealing with general con- 
tract clauses. The subjects considered 
and intent of bar 


is divided into 22 chap- 


include 
gaining, scope of the agreement, local 


purpose 
working conditions, management, 
strikes and lockouts, union member- 
ship, grievance and arbitration proce- 
dure, suspension, discharge and 
discipline, rates of pay, job classifica 
tion and description, incentives, hours 
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of work and scheduling, overtime and 
premium pay, holidays, vacations, 
seniority, safety and health, military 
allowance, prior 


service, severance 


agreements, pensions and insurance 


and supplementary unemployment 


benefits. 

Goldberg 
the 
arbitrators 


Chief Counsel 
of the 
handbook as 


Arthur J. 
describes 
the 
under our contracts have said the var 
ious clauses in our contracts mean.” 
In setting up guidelines for the use 


Steelworkers 
“what 


of the book by Steelworkers, he says, 
“The union, of course, does not neces 
sarily endorse or agree either with the 
decisions described in the handbook 
or the interpretation of those decisions 
made by Pike & Fischer This 
handbook, therefore, does not pretend 
to be an infallible guide to the mean 
ing of our contracts. It is a textbook 
based on actual steel arbitration de 
cisions—not on the 
and as in the case of every textbook, 


union’s views 
the answers it provides are a help, and 
a big one, but are not conclusive.” 


This handbook represents a vital 
contribution to the field of arbitration. 
Much of the contract interpretation 
done by arbitrators is based on prece 
dent decisions. This book supplies 
basic guidelines to past rulings and 
interpretations of contract provisions 

it can serve as a handy predictor of 
the probability of arbitrators’ opinions 
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to the bargaining agents who set up 
the contract clauses. If used wisely, 
it could contribute significantly to a 
decline in disputes and in the need for 
extensive arbitration. 


Landrum-Griffin Study 


Picketing and Secondary 
Boycotts Under the Landrum-Griffin 
Amendments. Guy Farmer. Research 
Monograph 19, Industrial Relations 
Counselors, Inc., Rockefeller Center, 
1270 Avenue of the Americas, New 
York 20, New York. 1960. 43 pages. 
$1.75. 

This analysis of the Landrum-Griffin 
amendments pictures clearly the effect 
of the new law on strikes, picketing 
and secondary boycotts. The author, 
a former chairman of the NLRB, ex- 
amines the restrictions contained in 
the new amendments, possible loop- 
holes, and the impact they can be 
expected to have on labor relations. 


Strikes, 


Generally speaking, says the author, 
primary strikes and picketing are per- 
missible, but secondary strikes and 
picketing: are unlawful. However, 
what is primary and what is secondary 
is not always clear, sometimes re- 
quiring a determination of object or 
intent. Also, not all primary activity 
is lawful, nor is all secondary action 
necessarily unlawful. 


The author discusses what he calls 
the “four major loopholes in the Taft- 
Hartley boycott provisions,” and 
points out how Landrum-Griffin at- 
tempts to plug these loopholes. 
example, Mr. Farmer points out that 
the only way to void the “hot cargo” 
loophole was to proscribe hot cargo 
agreements completely. Landrum- 
Griffin does this, but, in so doing, 
leaves a possible loophole of its own. 
In drafting the legislation, the leg- 
islators did not use the term “hot 
cargo,” and the author claims that the 
language in the amendments does not 
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For 


aptly describe the typical hot cargo 
agreement. Use of this loophole would 
be an ironic twist, says the author, 
since the legislative intent was clearly 
to outlaw all hot cargo clauses and 
agreements, 


United States Law 

1959 Annual Survey of American 
Law, Edited by Albert H. Garret- 
son. Oceana Publications, Inc., 8&0 
Fourth Avenue, New York 3, New 
York. 1960. 807 pages. 

This ambitious project has been 
conducted annually since 1942 by the 
New York University Law Center. 
The bound volume is a collection of 
the survey articles which appeared in 
several issues of the New York Uni- 
versity Law Review 


Of special interest are the sections 
on labor relations law and arbitration. 
The year 1959, of course, was marked 


by the industry-wide steel strike and 
the Labor-Management Reporting and 
Disclosure Act. 

The survey maintains that the steel 
strike ought to have induced recon- 
sideration of the role which govern- 
ment intervention has played in building 
up powerful unions, but instead it 
has only moved people to propose 
more government regimentation 
the answer to the problems which 
government itself has created. 


as 


The Landrum-Griffin bill, hailed as 
a “tough” labor reform law, will prove 
upon examination to be no such thing, 
say the survey editors. The new law 
is “shot through with special privi- 
leges for some of the most powerful 
unions, and where it is rigorous it is 
far less so than the Taft-Hartley Act.” 
This survey also deals with important 
NLRB and court of appeals decisions 
on picketing and boycotts, and with 
the Supreme Court’s latest stand on 
federal pre-emption. 

The arbitration survey deals with 
commercial arbitration as well as la- 
1960 e 
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bor arbitration. The editor reminds 
us that enforcement of labor arbitra- 
tion awards under Section 301(a) of 
the Taft-Hartley Act is available in 
federal courts: “[A]uthority to com- 
pel arbitration carries with it author- 
ity to enforce the resulting award.” 
Also, it remains one of the basic fea- 
tures of the United States arbitration 
process that the courts will normally 
not review the arbitral award as to 
the facts found by the arbitrators, 
their interpretation of contract terms, 
and the law as applied by the arbi- 
trators. 


Pension Funds: 
Corporate Interests 

Pension Funds and Economic Free 
dom. Robert Tilove. The Fund for 
the Republic, 60 East 42nd Street, 
New York 17, New York. 1959. 92 
pages. 

The advent of fringe benefits, not- 
ably pension funds, has culminated 
in the purchase of common stock in 
corporations to “insure” the stability 
of such funds. This report estimates 
that by 1965, self-insured pension 
funds may hold $20 billion in common 
stocks. Thus, there is vast potential 
for pension-fund, trustees to exercise 
corporate control and influence. How- 
ever, Mr. Tilove, senior vice president 
of Martin E. Segal and Company, 
Inc., feels that the trust companies 
which control such funds are anxious 
not to utilize this potential. 

Financial institutions play a signif- 
icant part in the ownership of par- 
ticular corporations. Mr. Tilove 
points out that in exercising their 
voting powers as stockholders, the 
trustees of pension funds cast their 
proxies consistently on the side of 
company management, abstaining 
from exerting influence on manage- 
ment. 

Mr. Tilove concludes that “al- 
though the dollars involved imply a 


Books Articles 


vast potential for concentrated eco- 
nomic power by financial institutions, 
there is no real evidence that this has 
developed into a significant public 
problem. There is no ‘clear and pres- 
ent danger,’ nor even an implied 
threat for the near future. Neverthe- 
less, reasonable steps might be taken 
to give the public the opportunity to 
appraise, from time to time, whether 
concentration of economic power or 
the use of pension funds to that end 
has or has not developed. The sensa- 
tional advance of private pension 
funds has given a jolt to public inter- 
est that may ultimately help to de- 
velop an informed public better able 
to cope with our problems of eco- 
nomic freedom.” 


Labor Information 
The American Workers’ Fact Book 
Superintendent of Documents, United 


Office, 
$1.50. 


States Government Printing 
Washington 25, D. C. 1960. 

The Department of Labor has re- 
cently issued a revised edition of this 
\n up-to- 
work- 


statistical reference work. 
the American 
ers’ economic progress over the past 
generation, this volume reports on 
such subjects as the labor force, the 
labor market and job placement sta- 
tistics. Also covered are productivity, 
living standards, 


date version of 


wages, earnings, 
employment and unemployment, mini- 
mum hours and child labor, unem- 
ployment insurance, job training and 
industrial safety. Graphs indicate the 
progress of labor unions, labor laws 
and labor-management relations. This 
is a storehouse of statistical knowledge 
for every phase of the labor field; it 
is graphically illustrated, highly com- 
prehensive and invaluable to research- 
ers in the labor-management field. 
Other books in the 
include How American Buying Habits 
Change and the Farm Labor Fact Book, 
both available from the Superintendent 


of Documents. 


saine series 
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News of Work 
and Working People 








Meetings of Labor Men 

National Academy of Arbitrators.- 
The annual meeting of the National 
Academy of Arbitrators will be held 
January 25-27, at the Miramar Hotel, 
Santa Monica, California. 

Cornell Seminar Series.— “Collective 
Bargaining for Management,” a seminar 
series for labor relations men, will be 
held at the Cornell Club of New York, 
107 East 48th Street, January to May, 
1961. Information may obtained 
at the New York State of 
Industrial and Labor Relations, Cornell 
Fifth Avenue, New 


be 
School 


University, 551 


York, New York. 


Role of Arbitration 


NLRB Member Fanning spoke before 
a labor-management guild on three 
areas of labor-management problems 
that will be of significant importance in 
the immediate future and for some 
years to come. 


John H. Fanning, a member of the 
NLRB, spoke at the Twelfth Annual 
Dinner Meeting of the Labor-Manage- 
ment Guild of The Thomistic Insti- 
tute of Providence College, in Provi- 
dence, Rhode Island, on December 3. 

Mr. Fanning’s speech, “Some Chal- 


lenges of the Sixties,” covered the 


topics of automation, national emer- 
and arbitration. The 


gency strikes 
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text of the arbitration portion of his 
speech is printed below: 

PROBLEM that will demand in- 

creasing attention in the 1960's is 
the role of arbitration as a method of 
developing a system of private law for 
the settlement of grievances and dis 
putes over the application or interpreta- 
tion of existing collective bargaining 
agreements. Recent developments 
indicate that a particularly important 
aspect of this problem will deal with 
the proper allocation of 
tween the arbitrators and the courts. 


power be- 


The widespread use of arbitration 
is a relatively recent development. 
Little more than a decade ago there 
was a limited amount of labor arbi- 
tration and this 
ducted on an ad hoc basis. 
jurisdictions, agreements to arbitrate 


Was con- 


In many 


most of 


were unenforceable in the courts. The 
growth of unions and collective bar- 
\ct and 
the experience of labor and manage- 
ment before the War Labor Board in 
the 1940’s were two important factors in 


gaining under the Wagner 


gaining acceptance of labor arbitration. 

However, along with the growth of 
arbitration, there arose an increasing 
disenchantment, particularly on the 
part of management, with the emer- 
gence of certain arbitration trends 
which employers believed to be sub- 
versive of the:r control of the plant. 
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As a consequence of this disenchant- 
ment, many employers began to resist 
arbitration whenever they believed 
the contract gave them grounds for 
such resistance. Throughout the 
1950’s suits to compel or stay arbitra 
tion, or to enforce or set aside arbi 
tration awards, began to appear more 
and more frequently in the judicial 


reports. With the passage of Section 


301 of the Labor Management Relations 
Act and the decision of the Lincoln Mills 
case by the Supreme Court, the fed- 


eral courts became the center of ef- 
forts to compel or resist arbitration. 
Section 301 provided that suits for 
violation of contracts between an em 
ployer and a labor organization might 
be brought in the federal courts. The 
Lincoln Mills case resolved the difficult 
question of what law was to be ap 
plied in Section 301 cases by conclud 
ing that it was a federal substantive 
law which the courts were to fashion 
from the policy of the national labor 
laws and other appropriate sources. 


Although Lincoln Mills made it clear 
that there was to be some relationship 
between arbitration and federal law, 
there was still a deal of 
fusion as to the extent of the role that 


great con 
the federal courts might play or should 
play in the arbitration process. In 
three decisions last June, the Supreme 
Court made important determinations 
concerning the judicial function in ar 
bitration cases, and also made certain 
what it 
char 


far-ranging statements on 
conceived to be the essential 
acteristics of collective bargaining 
agreements. 

I am not so interested in discussing 
the merits of these three cases as | 
am in pointing up the attitude they 
express toward the arbitration process 
and toward the nature of the collec 
tive agreement itself as well as the 
implications they hold for the future. 

With 


pre cess, 


arbitration 
with the 


the 


begins 


respect to 
the court 
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proposition that arbitration is a mat 
ter of voluntary contract. <A _ party 
will not be required to submit a dis- 
pute to arbitration if he has not con- 
tracted to do so. However, the function 
of a court in interpreting such a promise 
to arbitrate is a very narrow one. The 
key question which the court must 
decide is whether the have 
agreed to submit the dispute to arbi- 
that is, whether the dispute 
In some cases, the arbi 


parties 


tration, 
is arbitrable. 
trator may have been given this ques 
tion of “arbitrability” to decide in 
addition to the merits of the dispute, 
but the Supreme Court indicates that 
the party making such a contention 
must bear the burden of clearly show 
ing such a purpose. 


Once the court has decided that the 


question of “arbitrability” has not 
left to 


at the 


must 
itself. 


been the arbitrator, it 


look arbitration clause 
If the the “standard” one 


which provides for the arbitration of 


clause is 


any disputes, misunderstandings, dif- 
ferences or grievances arising between 
the parties as to the meaning, inter- 
pretation and application of the agree 
ment, the court must order arbitration, 
for the meaning of such a clause is sim 
ply that the parti s have agreed to arbi 
trate any dispute which the moving 
to involve construction 

the 
mat 


party asserts 
of the 


contract. 


substantive provisions of 
Since arbitration is a 
ter of contract, the parties may, of 
course, exclude certain matters from 
the operation of the arbitration clause 
altogether. If such an exclusion is 
clear from the arbitration clause, the 
court must deny a request for arbitra 
tion, but any doubts about exclusion 


must be resolved in favor of coverage. 

The thrust of the court’s opinions, 
it seems to me, is to prevent the fed 
eral judiciary from intruding into the 
arbitration process by examining the 
merits of the dispute sought to be 
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arbitrated. Once it has been deter- 
mined that the dispute is arbitrable, 
the dispute must be referred to the 
arbitrator for it is the arbitrator’s 
“judgment and all that it connotes 
that was bargained for.” Whether 
the moving party is right or wrong 
is a question of contract interpreta- 
tion for the arbitrator, and the courts 
have no business weighing the merits 
of the grievance. In setting out its 
views as to the proper role of the 
court in the arbitration process, the 
Supreme Court specifically rejected 
the application in the federal courts 
of the Cutler Hammer doctrine. Under 
that doctrine, which takes its name 
from a New York decision, the courts 
hold that there cannot be anything to 
arbitrate if the meaning of the pro- 
vision sought to be arbitrated is be- 
yond dispute. This kind of approach 
is exactly what the Supreme Court 
wished to avoid, for even if the mean- 
ing of a clause is beyond dispute, the 


moving party is entitled to his con- 


tractual right to have the arbitrator 
make this decision. 


It is interesting to note that the 
Court appears to go even further in 
limiting the judicial role in arbitration 
than does Professor Archibald Cox 
whose writings on the subject are 
extensively quoted by the Court. Pro- 
fessor Cox would order arbitration in 
an action under Section 301 whenever 
the claim might fairly be said to fall 
within the scope of the collective bar- 
gaining agreement. He draws an im- 
portant distinction between a claim 
which is frivolous but falls within the 
agreement and is therefore arbitrable 
and a patently frivolous contention 
that a claim falls within the agree- 
ment. It seems to me that Professor 
Cox’s distinction is a that 
might give the judiciary a somewhat 
broader role while at the same time 
placing a reasonable limit on the de- 
gree of judicial interference with the 


basic one 


arbitral process. 
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Perhaps the best way to illustrate 
the Court’s approach is to pose a hy- 
pothetical situation. Suppose a col- 
lective bargaining agreement contains 
a clause to the effect that no employee 
displaced by the introduction of auto- 
matic machinery sha!l receive sever- 
ance pay. The contract also contains 
a standard arbitration clause. Despite 
these provisions, the union files a 
grievance seeking severance pay for 
workers displaced by machines. Un- 
der the Supreme Court decisions, the 
grievance would appear to be arbitra- 
ble even though the answer would 
appear to be clear prior to arbitration. 
The point is that the court must not 
make the judgment as to whether the 
claim is reasonable, but only as to 
whether it is arbitrable. Perhaps my 
point would be clearer if I were to 
turn my hypothetical clause around. 
Suppose that the clause read that any 
employee displaced by automation is 
entitled to four weeks’ severance pay. 
The union now seeks severance pay 
under this clause. Would anyone doubt 
that the grievance is arbitrable even 
though the answer is clear before 
arbitration. The fact that the answer 
is clearly “no” in one case and clearly 
“yes” in the other does not affect the 
validity of the underlying principle: 
that it is essential to the integrity of 
the arbitration process that the arbi- 
trator and not the courts decide these 
cases. 

The last of the three cases decided 
by the Supreme Court (the Enterprise 
case) dealt with the enforcement of 
an arbitration award as opposed to a 
suit to compel arbitration. In this 
case, the Court indicated that the 
proper approach to arbitration is for 
the courts to refuse to review the 
merits of an _ arbitration award. 
Furthermore, the arbitrator is to have 
great flexibility in formulating reme- 
dies a'though his award will be legiti- 
mate only so long as it draws its 
essence from the collective bargaining 
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agreement and to the extent that it 
manifests an infidelity to this obliga- 
tion, a court must refuse to enforce it. 

In view of the Supreme Court’s 
grant of the broadest possible juris- 
diction to the arbitrator, it is inter- 
esting to note some of the Court’s 
observations as to the uniqueness of 
both the field of labor arbitration and 
the collective bargaining agreement. 
The Court views labor arbitration as 
“the substitute for industrial strife” 
and therefore rejects analogies from 
the field of commercial arbitration 
which it views as a “substitute for 
litigation.” The labor arbitrator per- 
forms functions which are not normal 
to the courts and invokes considera 
tions which may be foreign to the 
competency of the courts. Further- 
more, both the sources of his judg 
ment and his relation to the parties 
differ considerably from that of the 
judge. 

The unique quality of both the field 
of labor arbitration and the task of 
the arbitrator would seem to rest in 
no small degree on the Court’s view 
of the unique nature of the contract 
with which the arbitrator works. The 
Supreme Court finds that a collective 
bargaining agreement “is more than 
a contract; it is a generalized code 
to govern a myriad of cases which the 
draftsman cannot wholly anticipate.” 
Furthermore, “it calls into being a 
new common law—the common law 
of a particular industry or a particu 
lar plant,” and represents “an effort 
to erect a system of industrial Self 
government.” The grievance machinery 
is at the very center of this system 
of industrial self-government, and ar 
bitration is the means of solving the 
unforeseeable under the agreement by 


developing a system of private law for 


all the problems which may arise and 
to provide for their solution in a way 
which will generally accord with the 
needs and desires of the parties. 
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These Supreme Court decisions have 
many implications for the future, and 
I would like to conclude this discus- 
sion of arbitration by alluding briefly 
to one immediate and one long-range 
possibility. 

The short-run reaction to these de 
cisions has been very critical on the 
part of management, and it is possible 
that 
strikes 
management attempts to narrow 
withdraw certain 


there may be an increase in 


over arbitration clauses as 
the 
clauses and areas 
from the arbitral process. However, 
I think it that in the 
recent negotiations between the Gen- 


eral Electric Company and the IUE, 


is significant 


the company made no effort to change 
the arbitration the 
strength of its position. 


despite 
In my opin- 


clause 


ion, any unstabilizing effects of these 
decisions will be temporary ones. 


As far as the long-run impact of 
the court’s decisions is concerned, | 
feel that one of the most important 
points of the cases will prove to be 
the emphasis on the concept of arbi 
tration as a process for developing a 
system of private law to regulate the 
life of the factory. As industrializa 
tion has proceeded, the work place 
has come to be viewed less and less 
as simply a place where a man earns 
a living. There has been a growing 
recognition that the factory also pre 
sents a microcosm of the larger soci 
ety with all the rules and conventions 
that societal experience connotes. As 
labor-management relations have ma 
tured, the grievance procedure and 
arbitration process have come to pro 
vide a structure around which a body 
of private law can be built. By grant 
ing the broadest possible jurisdiction 
to the arbitrator, the Supreme Court 
has granted to labor and management 
the power further to develop this web 
of industrial self-government free from 
the inhibiting influence of the courts. 
The Court also has placed a tremen 
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dous responsibility on the arbitrator, 
for if he abuses the wide discretion 
he has been given, the courts may feel 
the need to retrench and assume greater 
control over the arbitration process. 


Study on Featherbedding 


Dr. Jules Backman recently presented 
a talk on featherbedding, a problem 
of current interest, before a chamber 
of commerce group. 


Jules Backman, research professor 
of economics at New York University, 
spoke before the Illinois State Cham- 
ber of Commerce on October 21. His 
speech, excerpts of which are printed 
below, was entitled “Featherbedding: 
The Economics of Waste.” 

“The term featherbedding is used 
to describe payments for services that 
are not required or performed—that 
is, to cover the employment of men 
for which there is really no work (for 
sxample, firemen on railroad diesel 
engines). The effect is to have a com- 
pany pay for work that is not neces- 
sary for the effective functioning of 
the business. 

“The problem is different in the 
mass-production industries than in 
those organized along craft lines. In 
such industries as printing, building, 
motion pictures, theatres, and railroads 
—in which craft unions predominate 
—the problem is the large number of 
rules introduced to make jobs or to 
prevent adoption of more efficient 
methods of production. 


“In mass-production industries such 
as steel, the problem is wasteful prac- 
tices and rules that have grown up 
over the years. 


“Make-work rules are often designed 
to protect the jobs of union members 
when technology or other factors dic- 
tate a decline in the demand for their 
services. This is well illustrated by 
the various restrictions which limit 
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the productivity of painters. The use 
of the spray gun, for example, would 
make possible a more efficient as well 
as more rapid completion of a paint 
job than the use of a four-inch brush. 
Nevertheless, in an attempt to make 
jobs for painters, restrictions have been 
placed on the use of spray guns. Asa 
result, the cost of painting has risen. 
Homes are repainted much less fre- 
quently than would otherwise be the 
case. The available jobs have been 
spread out for the existing work force, 
but the total number of job oppor- 
tunities has been curtailed. 


“Featherbedding and make-work 
rules often were developed for what 
appeared to be sound business reasons. 
Thus they may have been introduced 
as safety devices or to provide an 
incentive for more efficient production. 
With the passage of time and with 
developments in new technology, such 
work rules ‘often become obsolete. 
However, unions are loath to give 
them up on the ground that keeping 
them results in additional jobs for 
their members. 


“Featherbedding and make-work 
rules are economically unsound for 


a number of reasons: 


(1) they hold down productivity. 


(2) they add to costs. 

(3) they impede the mobility of labor. 

(4) they create a barrier to new 
capital investment. 

(5) they involve an uneconomic use 
of resources. 


Recent Developments 


“During the past year management 
has been more aggressive in collec- 
tive bargaining than at any time in 
20 years. In a number of instances, 
management seized the initiative by 
insisting upon changes in costly work 
rules or featherbedding practices. This 
was the distinguishing characteristic 
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of collective bargaining in 1959 and 
1960. 


“One result of these demands was 
to focus public attention upon waste- 
ful labor practices which add to costs. 
The railroads, for example, published 
a series of advertisements which ap- 
pear to have had favorable reactions 
from the public. 


“Some progress is also reported in 
the construction industry. Early in 
1958, the Building Trades Department, 
AFL-CIO and the National Construc- 
tion Association agreed in principle 
to a ten-point program ‘designed to 
promote the full use of labor saving 
methods, materials, and machinery or 
tools.” The code condemns ‘slowdowns, 
forcing of overtime, spread work tac- 
tics, standby crews and featherbedding 
practices The implementation 
of this code depends upon individual 
contract agreements. Progress has 
been made in subsequent negotiations 
in some parts of the country. 


“In Detroit in the late summer of 
1958, the painters agreed to eliminate 
premium pay for using rollers thus 
opening the way to a greater use of 


that labor-saving device 


“Perhaps one of the most frequently 
cited illustrations of featherbedding 
has been the insistence of the plumb- 
ers that pipes be threaded on the job 
site. A history-making retreat from 
this position was negotiated by three 
construction trade associations and the 
Plumbers and Pipe Fitters Union in 
Chicago in May, 1959. The union 


agreed ‘to remove restrictions on the 


use of power tools and to permit 
threading of 


cutting, welding, and 
pipes on the job site.’ In 
this concession their hourly rates were 


esti- 


return tor 


increased by 22 cents. It was 


mated by the parties that the savings 
this change in the 


resulting from 
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work rules would ‘more than offset’ 
the large wage increase. 

“Early in January 1960, the Joint 
Industry Board of the Electrical In- 
dustry in New York City announced 
a new two-year agreement which pro- 
vided for ‘increased automation, the 
use of power-driven tools, reduction 
of coffee breaks, and other time wasters 
and inefficiencies in deliveries and the 
use of equipment.’ (New York Times, 
January 12, 1960, p. 14.) The new 
program was estimated to yield sav- 
ings of $10,500,000. 


“Thus, some changes in work rules 
have already taken place for painters, 
plumbers, and electricians in Detroit, 
Chicago, and New York. These de- 
velopments may augur an important 
reversal in the construction industry 
which long has been cited as one 
characterized by considerable feather- 
bedding. 

“The major work rules dispute in 
the months ahead is scheduled for 
the railroads. The carriers have long 
been burdened with work rules and 
practices which are very burdensome. 
It is estimated that $500 million or 
about 10 per cent of their total labor 
bill could be saved if these practices 
could be modernized. 


“The obsolete dual basis of pay has 
not been changed for more than 40 
years despite the large increase in 
output of the operating crafts. A net 
work of antiquated seniority arrange- 
ments leads to multiple payments for 
many jobs. The firemen, who were 
engineered out of their primary func 
tions by the diesel engine, continue to 
draw some $200 million annually. In 
Canada, a Royal Commission found 
that firemen are not necessarily on 
Under the resulting 
are 


diesel engines. 
agreement, the 
steadily reducing the number of fire- 


Canadian roads 


men used in freight service and in 


yard operations. 
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The Outlook 


“The final boxscore for 1959 and 
1960 bargaining clearly fell far short 
of management’s hopes in the area 
of work rules. A few adjustments 
were made. But these changes barely 
scratched the surface of restrictive 
work rules and featherbedding. 

“This is not surprising. When major 
movements develop in our economy, 
the first step must be to restrict their 
further spread. The broad counter- 
attack launched by many companies 
upon the further encroachment of 
management's rights has acted to con- 
tain the situation in some instances. 
While only a small recovery of rights 
was achieved, the important news is 
that in some areas there are signs that 
the tide was slowed down, if not halted. 

“Revision of past practices tends to 
be a slow process. Practices tend to 
become institutionalized. Any group 
—including workers—is loath to give 
up any advantages it may have ob- 
tained. A slow erosion rather than a 
sudden change was to be anticipated. 
For example, when the Canadians 
decided that firemen were no longer 
necessary on many diesels, the im- 
mediate impact on the firemen already 
employed was limited. But as they 
quit, retire or die they are not replaced. 

“A renewal of demands for modifi- 
cation of work rules must take place 
when the recently-negotiated contracts 
expire. In the meantime, the ground 
should be prepared by careful docu- 
mentation of existing abuses in work- 
ing rules. They should be exposed 
to public scrutiny long before new 
negotiations begin. 

“The public has been made aware 
of the work rules issues. The customer 
pays for these unecomonic costs. He 
should continue to be told the make- 
work and featherbedding story when 
company officers make speeches, tes- 
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tify before Congressional committees, 
report to stockholders, etc. 


“American industry has experienced 
a major inflation in labor costs since 
the end of World War II. In many 
industries, breakthroughs in technology 
have countered these rising costs in 
part. But despite such developments 
unit labor have continued to 
rise. These costs pressures must be 
modified by keeping future labor cost 
increases within the bounds of pro- 
ductivity gains and by eliminating 
unnecessary labor costs wherever pos- 
sible. In those terms, the recent attack 
on work rules and featherbedding must 
mark the beginning of the story, not 
the end.” 


costs 


Success increases Problems 


Collective bargaining was the subject 
of a talk given by Mr. Moore of the 
Federal Mediation and Conciliation 
Service at a conference sponsored by 
the Universily of Tennessee. 


Robert H. Moore, Deputy Director 
the Federal Mediation and Con- 
ciliation Service in Knoxville, Tennes- 
see, spoke before the Fifth Annual 
Conference on Current Trends in Col- 
lective Bargaining on December 1. 


of 


Mr. Moore told his audience that, 
“Our success in collective bargaining 
has multiplied our problem. Just like 
the slayer of the multiheaded monster 
of old, we were solving problems to- 
day only to find others arising for each 


that fell. 


“Our proudest achievement in in- 
dustrial relations, increased proficiency, 
is in itself a major cause of our in- 
creasing problems. The paradox is 
one with which we must learn to live 
and deal humanely and intelligently.” 
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“The senator has agreed to introduce our petition, giving alimony the same 


fair treatment as unemployment insurance, which actually is what it is. 
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In Future Issues... 


Older workers.—That segment of our population which is 45 years 
of age and over has increased more rapidly than the total population, 
and by 1965 the major population increases will be among the younger 
and older age groups. These facts indicate that the problems of their 
employment and retirement and pensions will become more pressing 
in the very near future. A scheduled article discusses employment 
of older workers, pensions and pension costs when they are hired, 
and the positions taken by labor. management and government on the 
issue of protecting the financial stability of the growing retirement-age 
group of our citizenry. 


National emergency disputes—The emergency provisions of the 
Taft-Hartley Act have been at least partially invoked more than a 
dozen times. In each case, substantial dissatisfaction with the proce- 
dures available to the President has been expressed. A future article 
discusses the defects in existing provisions, proposes re-examination 
of the social and political philosophy behind them and offers sugges- 
tions for revamping the procedures applicable to national emergency 
disputes. 


Wisconsin labor relations —In 1939, eight years before Congress 
passed the Labor Management Relations Act, Wisconsin enacted its 
Employment Peace Act. The statute, comprehensive in scope, was a 
new one and, indeed, served as a model for much of what eventually 
became the Taft-Hartley Act. A forthcoming article discusses the 
events and legislative history leading up to passage of the Employment 
Peace Act, its principle sponsors, and the division within the labor 
movement which prevented effective opposition. 


Governmental employee relations—The relations of federal, state 
and local governments, their employees and unions constitute an area 
of labor law which has been the subject of diverse treatment. Even 
where a policy of promoting collective bargaining has been established, 
important questions of administration and interpretation arise. These 
problems are discussed in two forthcoming articles. One discusses 
the recent trends in union membership and representation of the 
8.4 million government employees in the United States. The other 
treats the problems presented and some of the solutions reached by 
the New York City Department of Labor and the agencies and depart- 
ments which play important roles in the administration of the labor 
provisions applicable to employees of the City of New York. 
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